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Abstract: 
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This thesis takes its starting point from the need for a comprehensive approach towards justice following 

atrocities, and where not only the states in which the crimes were committed have a role to play. The thesis 

discusses atrocity crime (genocide, crimes against humanity and war crimes) prosecution and reparations 

procedures concerning individuals as two appropriate courses of action, through which non-territorial states 

may contribute to atrocity prevention and justice for the victims of atrocities. The analysis addresses whether, 

under international law, non-territorial states are allowed to, required to, or prohibited from facilitating 

prosecution and reparations procedures and includes an assessment of the extent to which international law 

relating to reparations fails to correspond to that applicable to prosecution. The implications of the lack of 

correspondence are analysed in light of the historical connection and separation of the two courses of action, 

the procedural and substantive legal overlaps between prosecution and reparations, and the underlying aims 

and functions of prosecution and reparations. The study covers a wide spectrum of international legal sources, 

most of them to be found in human rights law, humanitarian law and international criminal law. 

The study shows that while non-territorial states are included in both conventional and customary law as 

regards prosecution of atrocity crimes, the same cannot be said in relation to reparations procedures. This 

serious deficit and inconsistency in international law, is explained by the framing of reparations, but not 

prosecution, as a matter concerning victims and human rights, thereby leaving the enforcement of the rules to 

the discretion of each state. Reparation is also considered a private matter and as such falls outside the scope 

of the far-reaching obligations regarding prosecution. The study suggests taking further the responsibilities of 

non-territorial states in relation to atrocity crimes. Most urgently, measures should be considered that bring the 

legal space for reparations procedures into line with that for prosecution in, for instance, future discussions by 

human rights treaty-monitoring bodies and in the drafting of new international victims’ rights, atrocity crimes 

or civil procedure instruments. 
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1 Introduction 
 

Rwanda, April 1994. The genocide carried out on the Tutsie ethnic group had 

begun. In the town of Nyamure, attacks forced thousands to seek refuge on top 

of a nearby mountain that overlooked the area. From there, the townspeople saw 

cars closing in at the foot of the mountain, and people unloading machetes. The 

attacks that followed lasted for three days, wounding or killing thousands. The 

bodies of the victims were later found in mass graves.  

An individual who had an informal position as leader of the attacks fled the 

country and later became a resident and citizen of Sweden. His role in relation to 

the crimes in Nyamure came to the attention of the police. The investigation led 

to prosecution and conviction for genocide and war crimes. The court also 

awarded damages to fourteen of the victims.1 

This judgment is an example of domestic court systems addressing atrocity 

crimes committed in other states, through prosecution and reparations 

procedures. These judicial system responses, and the international laws that 

govern them, are the focus of this study. 

1.1  Background 

The accounts of ancient wars are full of mass killings and other atrocities, one 

early example being the Roman siege and razing of Carthage at the end of the 

Third Punic War.2 During the Medieval era in Europe, atrocities took place in 

connection with the crusades. They were directed against “heretics”, the Cathars 

in France, the Jews in Germany or the Muslims in the Holy Land of the Middle 

East.3 In modern times, the Holocaust, abuse by the Khmer Rouge in Cambodia, 

and atrocities in Rwanda and the former Yugoslavia have continued this grim 

tradition. The human suffering following atrocities is incalculable. 

The phrase “never again” was first expressed on a sign put up by prisoners in 

the Buchenwald Concentration camp after its liberation at the end of World War 

II.4 Since then, it has become a maxim for all who try to prevent human beings 

 
1 Prosecutor v. Berinkindi, Svea Appeals Court Judgment of 15 February 2017, Case No. B 4951-16. 
2 Labelled the “First Genocide” by Kiernan, 2004, pp. 27-39. 
3 Bell-Fialkoff, 1996, p. 13; Jones, 2006, pp. 3-6. 
4 As witnessed by Raul Hilberg in ”Is there a New Anti-Semitism? A Conversation with Raul 

Hilberg,” Logos: A Journal of Modern Society and Culture, 6.1-2 (Winter-Spring 2007). See also 

Rosenberg et al., 2016, p. 3. 
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from being singled out for persecution, violence or killing on the basis of their 

identity. The conflicts and mass atrocities in places such as Iraq and Syria, make 

it apparent that much work remains to be done before this goal is attained. In 

various academic fields – among them atrocity prevention studies, peace and 

conflict studies and international law – increasing attention is being devoted to 

the topic. Studies indicate that atrocities do not happen in a vacuum but rather 

in places with a history of inequality and human rights violations,5 and that 

measures that address the legacies of the past can help to prevent relapses into 

violence or repression.6 

Measures that bring perpetrators to justice and reparations to the victims have 

thus been brought into focus, as a means of achieving conflict prevention, 

transformation and peace-building in post-war societies.7 Victims themselves 

also express the need for punishment of the perpetrators and compensation for 

their losses as important for them to be able to experience a sense of justice.8 

The arrest, conviction and punishment of the perpetrator(s) may provide 

acknowledgement of the victims’ suffering and give them a feeling of relief.9 

Prosecution and reparations also share many legal and theoretical traits (see 

further in section 2.1) and over time, modern justice theories have come to 

acknowledge that measures such as prosecution and reparations may contribute 

to broader societal objectives such as reconciliation, peace-building and 

 
5 Anderton, 2015; Bellamy, 2016; Dieng & Welsh, 2016; Nesiah, 2016. 
6 Fischer, 2016, p. 422; Kim & Sikkink, 2010; Kriesberg, 2007, pp. 252-256; Rosenberg et al., 

2016; Sharma et al., 2015. 
7 See e.g. Buckley-Zistel et al., 2014; Clark, 2014; de Feyter et al., 2005; de Greiff et al., 2006; 

Ferstman et al., 2009; Kim & Sikkink, 2010, Kriesberg, 2007, pp. 252-256. 
8 Studies on victims of crime show that their identified needs are (although not limited to) 

physical security, recognition of suffering, some kind of justice and acknowledgement of the 

harm done to them, truth, and some kind of reparation: See more in: Bloomfield et al., 2003; 

Gobodo-Madikizela, 2003; Maguire, 1985; Minow, 1998; Zehr, 1990; Boom ten and Kuijpers 

(2012) divide the needs of victims into emotional needs, needs concerning criminal proceedings, 

financial needs and primary needs, p. 159. Other victimologists list respect of the victim’s dignity, 

access to justice, reinstatement of safety and control, redress and support from other fellow 

beings as the most central needs, see Dunn, 2007; Spalek, 2005, p. 133. Waller lists recognition, 

information, personal safety and possibilities to give voice in justice proceedings, in Waller, 2011, 

p. 30. Adhikari’s and Hansen’s study (2013) indicates that victims of human rights violations 

during civil war view punishment of perpetrators and compensation for losses as the most 

important forms of justice.  
9 Doak, 2011, p. 280; Minow, 2001; O’Connell, 2005; Shuman & McCall Smith, 2000. 
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establishing the truth.10 Prosecution and reparation, according to this perception 

of justice, are relevant for victims and societies, not only as separate measures to 

address atrocity crimes, but also in combination.  

Here, “atrocity crimes” means genocide, crimes against humanity and war 

crimes. These crimes not only fall under the jurisdiction of the International 

Criminal Court11, there is also a growing recognition of a responsibility of states 

to protect their citizens from these particular offences, according to the 

“responsibility to protect” doctrine.12 

The idea of pursuing prosecution and reparations procedures for atrocity 

crimes is not new. One of the most notable manifestations is the establishment 

of the International Military Tribunals in Nuremberg and Tokyo after the Second 

World War and the Holocaust, their recognition of individual criminal liability 

under international law, and the ensuing adoption of an international convention 

prohibiting and requiring prosecution of the crime of genocide in 1948. More 

recent manifestations are the establishment of international criminal tribunals for 

Rwanda and the former Yugoslavia and the permanent International Criminal 

Court (ICC). 

The end of the Second World War also saw the birth of human rights as an 

international concern. The recent wartime atrocities not only inspired states to 

take action to prevent future human rights violations but also to provide a 

remedy for such violations. This entails a procedural aspect as well as substantial 

reparations. Reparation for victims of crime has also come to find expression in 

 
10 Literature on “transitional justice” has evolved during the last 20 years, see e.g. Buckley-Zistel 

et al., 2014; de Greiff, 2012; Roht-Arriaza et al., 2006; Straus, 2016; Teitel, 2014; Thoms et al., 

2010; van der Merwe et al., 2009; van der Merwe & Lykes, 2016. The United Nations Secretary 

General lists among transitional justice measures individual prosecution, reparations, truth-

seeking, institutional reform and vetting and dismissals; 2004 UN’s Secretary General’s Report 

The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, 23 August 2004, U.N Doc. 

S/2004/616. The Secretary-General of the United Nations emphasises that reparations, in 

particular, is important from a victims perspective:  “Reparations are arguably the most victim-

centred justice mechanism available and the most significant means of making a difference in the 

lives of victims. UN experience demonstrates that reparations may facilitate reconciliation and 

confidence in the state, and thus lead to more stable and durable peace in post-conflict societies.” 

In The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, Report of the Secretary-

General, 12 October 2011, U.N. Doc. S/2011/634, para. 26. See also Sperfeldt, 2012, p. 458. 
11 The crime of aggression is excluded because it is the state, not the individual, that is protected, 

and the absence of practice concerning that crime in national legal systems; Ferdinandusse, 2006, 

Ch. 1. 
12 See World Summit Outcome, U.N. Doc. A/Res/60/1, 16 September 2005. 
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international instruments concerning specific crimes, some of which are binding 

and some not, as well as in the statutes of international criminal courts.13 

The effective investigation and prosecution of atrocity crimes as well as the 

seeking of reparations are frequently made complicated by the transnational 

nature of the crimes. They are often committed by nationals of other states, an 

example being Rwandan and Ugandan soldiers committing atrocity crimes in the 

DRC.14 Many perpetrators also attempt to escape from justice by seeking refuge 

outside the state where the crimes were committed.15 Atrocity crimes are 

generally connected with the dislocation of people in and outside of the affected 

societies. Large groups of victims seek refuge within the state but also abroad.16 

If the transnational implications of atrocity crimes are to be taken seriously, it 

is necessary for reparations procedures and prosecution not to be confined to 

the territorial state or to international courts and tribunals.17 The international 

legal space for non-territorial states to prosecute and provide reparations 

procedures requires comprehensive analysis. It is important that the international 

legal space for prosecution and for reparations correspond with each other, and 

that international law thereby accommodates the interdependency and close 

relationship between prosecution and reparations. Despite the urgency of finding 

effective courses of action to address atrocity crimes, research to date has failed 

 
13 Among others the Council of Europe has put together a number of recommendations and 

conventions regarding crime victims, and the European Union has in a number of legislative acts 

established rights for crime victims. The UN has also focused on crime victims, one important 

step being the adoption in 1985 of the Declaration of Basic Principles of Justice for Victims of 

Crime and Abuse of Power.  For victims of international crimes, the Basic Principles is the most 

important instrument sofar (albeit being soft law). Domestically there has been a global 

development of new legislation and by now many states provide financial, practical and 

emotional support to crime victims. In the area of international criminal law, the position of 

victims has evolved from the early days and by now, victims have the right to participate in the 

proceedings and to reparations, at the ICC, Articles 68(3) and 75 of the Rome Statute. 
14 Sriram & Ross, 2007. 
15 Joseph Kony, the leader of the Lord’s Resistance Army in Uganda, is one example; Sriram & 

Ross, 2007. 
16 See e.g. in relation to Sweden, Internationella förbrytare i Sverige: Att spåra upp, utreda och lagföra 

förövare av folkmord, brott mot mänskligheten, krigsförbrytelser och vissa andra grova internationella brott, joint 

report by the International Prosecutor’s Office, the Police and the Migration Board, January 26, 

2007; Dickson, 2016; The ongoing conflict in Syria is the perhaps most significant contemporary 

example of the connection between atrocity crimes and dislocation of people, see UNHCR Syria 

midyear report 2016. 
17 Duthie & Seils, 2016; Hansen, 2014; Massagee, 2014; Robins, 2015. 
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to deal with prosecution and reparations for atrocity crimes in this 

comprehensive way.18 

1.2 Aim and research questions 

The aim of the study is to analyse and discuss the international legal space for 

non-territorial states to prosecute individual perpetrators of atrocity crimes and 

to provide victims of such crimes with reparation. The analysis will clarify 

whether states under international law are allowed to, required to, or prohibited from 

facilitating prosecution and reparations procedures and includes an assessment 

of the extent to which the legal space relating to reparations fails to correspond 

to that for prosecution. 

The analysis will also address the implications of this lack of correspondence 

between the legal space for reparation and prosecution. This analysis is made in 

light of the historical connection and separation of the two courses of action, the 

procedural and substantive legal overlaps between prosecution and reparations, 

and the underlying aims and functions of prosecution and reparations.   

Finally, the study includes a discussion on suggestions for measures that 

would contribute to aligning the international legal space for prosecution and 

reparations. 

In order to meet the aim of the study, the following research questions are 

addressed:  

1. Does international law allow, prohibit or require states to prosecute 

individuals concerning atrocity crimes committed abroad?  

2. Does international law allow, prohibit or require states to provide 

reparations procedures between individuals concerning atrocity crimes 

committed abroad? 

 
18 Reparations procedures and prosecution concerning atrocity crimes in national justice systems 

have so far been considered in separate studies. In 2001, the anthology “Torture as Tort” was 

published, vividly arguing for US-style tort litigation invoking universal tort jurisdiction. This has 

been followed up by a small number of articles, see e.g. Brus, 2014; Larocque, 2008; Ryngaert, 

2007; on universal civil jurisdiction and on victims’ access to foreign courts for human rights 

violations, see McKay, 2003. Also, general studies on atrocity victims rights, partly addressing 

victims’ access to national trials, are presented in e.g. Bottigliero, 2004; Dwertmann, 2010; Evans, 

2012; McCarthy, 2012; Rombouts et al., 2005; Sluiter et al., 2013. The duty to prosecute under 

international law and national criminal trials concerning atrocity crimes have been studied, e.g. by 

Bassiouni & Wise, 1995; Fischer et al. 2001; Kleffner, 2008; Seibert-Fohr, 2009, sometimes with a 

focus on universal jurisdiction, see e.g. Reydams, 2003, but generally not with the victims’ 

perspective that the present study has, and not considering the relationship between prosecution 

and reparations. 
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3. How does international law allowing, requiring or prohibiting non-

territorial states to provide reparations procedures for atrocity crimes 

correspond with the law allowing, requiring or prohibiting non-territorial 

states to prosecute atrocity crimes? 

4. What are the implications of the lack of correspondence, in light of the 

legal and theoretical relationship between prosecution and reparation? 

5. What international legal measures may contribute to aligning the legal 

space for atrocity crime reparations procedures between individuals in 

non-territorial states with that for prosecution? 

1.3 Notes on scope and terminology 

Some reflections on the scope of the research questions, and the terminology 

used below, are needed. 

The study concerns the responsibilities of states, and not the rights of 

individual victims. That said, legal sources addressing prosecution and reparation 

are frequently expressed as rights. These sources are of course included, and 

require discussion of the relationship between rights and obligations for states.19 

Atrocity crimes have more or less established definitions. The definition of 

genocide in Article II of the Genocide Convention is authoritative, and has been 

confirmed by the statutes of international courts and tribunals.20 It comprises 

certain acts, committed with the specific intent to destroy, “in whole or in part, 

a national, ethnical, racial or religious group”.21 Crimes against humanity is 

currently understood to involve the commission of certain inhumane acts, such 

as murder, torture and rape, in a specific context; the acts must be part of a 

widespread or systematic attack directed against a civilian population.22 Unlike 

war crimes, crimes against humanity may occur even in the absence of armed 

conflict. A war crime is a serious violation of the laws and customs applicable in 

 
19 See further outline of the general development of a growing recognition of victims of crime in 

international law, section 2.2. 
20 Both ad hoc tribunals and the ICC have adopted this definition; Cryer et al, 2014, p. 206. 
21 Article II. These acts are; Killing members of the group; Causing serious bodily or mental 

harm to members of the group; Deliberately inflicting on the group conditions of life calculated  

to bring about its physical destruction in whole or in part; Imposing measures intended to 

prevent births within the group; Forcibly transferring children of the group to another group. 
22 Many of the prohibited acts making the crime a crime against humanity are found in human 

rights law, e.g the crime of torture. Others are found in humanitarian law, but mostly the crime 

against humanity itself is to be found mainly in statutes of international courts such as the ad hoc 

tribunal for the former Yugoslavia and the ICC, see e.g. Article 7 of the Rome Statute. 
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armed conflict (also known as international humanitarian law, IHL) which gives 

rise to individual criminal responsibility under international law.23 Unlike crimes 

against humanity, war crimes have no requirement regarding widespread or 

systematic commission. A single isolated act can constitute a war crime, as long 

as a connection with the armed conflict can be established. 

The word “reparations” carries a wide range of meanings. According to the 

Concise Oxford Dictionary of Current English, it is (1) the act or an instance of 

making amends, (2a) compensation (2b) compensation for war damage paid by 

the defeated state and (3) the act or an instance of repairing or being repaired.24  

In the literature of international criminal law and human rights law, the terms 

reparation, restitution, satisfaction, compensation, rehabilitation, damages, 

indemnity, injury, remedy and redress are frequently used without any clear 

distinction.25 The terms are sometimes used in relation to the law of state 

responsibility and the various means by which a state may repair the 

consequences of a breach of international law for which it is responsible.26 In 

order to define reparations, the enumeration contained in the 2005 Basic 

Principles and Guidelines on the Right to a Remedy and Reparation for Victims 

of Gross Violations of International Human Rights and Serious Violations of 

International Humanitarian Law (Basic Principles) is commonly embraced.27 The 

Basic Principles largely follow the catalogue drawn up by the International Law 

Commission in the Draft Articles of State Responsibility: restitution, 

compensation, rehabilitation, satisfaction and assurances and guarantees of non-

repetition28 Some authors exclude satisfaction from measures of reparation, 

others only use the term to refer to monetary compensation.29 

In keeping with the Basic Principles, in this thesis the term “reparations” will 

be used to refer to the range of measures that may be taken in response to an 

 
23 The main treaty sources in international armed conflict are the four Geneva Conventions of 

1949 and their Additional Protocol I of 1977. The main treaty sources applicable in 

noninternational armed conflict are Article 3 common to the Geneva Conventions and 

Additional Protocol II of 1977. 
24 The Concise Oxford Dictionary of Current English. 
25 Haasdijk, 1992. 
26 Shelton, 2005:1, p. 7. 
27 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International Humanitarian Law, 16 December 

2005, U.N. Doc. A/RES/60/147. 
28 UN Doc. A/51/10, Chapter III, Articles 42-46. Compare with Principles 19-23 in the Basic 

Principles. 
29 Shelton, 2005:1, p. 8. 
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actual or threatened violation, embracing both the substance of reparation as well 

as the procedure through which it may be obtained.  

The limitation to claims in judicial proceedings against individual perpetrators 

leads to the assumption that reparations will mostly take the form of tort law 

damages. Sources with other and wider definitions of reparations can also be 

relevant, as they may include civil claims but are not exclusively concerned with 

such. 

The study is limited to the international legal space for traditional court 

procedures directed to individuals. The trials in question can be both civil and 

criminal, as far as reparation claims are concerned. Throughout, the thesis 

explains what form of procedure is discussed in the various sections, as this 

distinction is maintained in some of the sources. 

The trials that are in focus may involve both persons who are accused of acts 

committed as private individuals or as agents of the state. This requires a 

discussion, in relation to many human rights provisions, of whether or not they 

apply to procedures between private individuals.30  

The trials envisaged are those that take place outside the state in which the 

crimes were committed. Such states are mostly referred to as “non-territorial 

states” and the trials are brought under extraterritorial jurisdiction. Reference to 

extraterritorial jurisdiction in the thesis applies to jurisdiction over acts 

committed outside the territory of the forum state. States exercise a number of 

different bases for extraterritorial jurisdiction. Examples are jurisdictional bases 

traced to the nationality of the offender or of the victim. Because the legal space 

varies among different bases of jurisdiction, distinctions between them will be 

made throughout the study. 

The analysis focuses on adjudicative jurisdiction; the extent to which domestic 

courts are able to take action to enforce their state’s laws and pass judgment on 

matters brought before them.31 Legislative jurisdiction (the right of a state to pass 

laws that have a bearing on conduct) will be discussed in so far as legislative and 

adjudicative jurisdiction are connected; for instance, when an international 

obligation to criminalize a certain act is combined with an obligation to 

prosecute.32 

 
30 In human rights law, the relationship of interest was traditionally that between citizens and the 

state, and only the actions of agents of the state could be considered as human rights violations. 
31 As opposed to legislative or executive jurisdiction. 
32 It has been argued that the popular distinction between legislative, judicial, and executive 

jurisdictions (based on the three traditional branches of state authority) is rigid and has little 

practical relevance; when a state legislates, it includes a presumption that the rule will be 
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1.4 Method 

The necessity to establish incentives in international law for states to facilitate 

prosecution and reparations procedures is a starting point for the study and a 

determining factor in the choice of research questions, in the selection of sources 

and in the way these sources are presented. 

In order to answer the first and second research questions, whether non-

territorial states are allowed to, prohibited from or required to facilitate 

prosecution and reparations procedures between private individuals, the sources 

listed in the generally accepted Article 38 of the Statute of the International Court 

of Justice, are analysed. The study considers treaty law, customary law, and 

general principles as the primary sources of international law. These are 

complemented by case law and the literature.33 As it has been inherited from the 

early 20th century, this list is now not exhaustive.34 International law is 

constrained by state consent and sovereignty, but state consent is not the only 

way through which international law is established.35 It is important to consider 

what the actors believe is “normative in their relations with each other”.36 The 

plurality of international law is shown inter alia by the influence of decisions by 

international tribunals, which exceeds the auxiliary status it is given in the ICJ 

Statute. The formation of customary law also needs to be relatively open, both 

regarding the subjects that may shape the rules and the categories of sources that 

may constitute evidence of custom.37 In the study state practice is found mainly 

in domestic legislation, the application of this legislation by domestic courts, and 

 
implemented through judicial and enforcement jurisdiction in the future; Reydams, 2003:1, p. 25; 

The Council of Europe, Report by the European Committee on Crime Problems, Extraterritorial 

Criminal Jurisdiction, 1990, p. 19. See also Brownlie who considers that enforcement jurisdiction is 

the function of legislative jurisdiction, and that “if legislative jurisdiction is beyond lawful limits, 

then any consequent enforcement jurisdiction is unlawful.” Brownlie, 2008, p. 309. Akehurst in 

1972, p. 179; “In criminal law legislative jurisdiction and judicial jurisdiction are one and the 

same”. According to Shaw, judicial jurisdiction is the most widely discussed aspect of jurisdiction, 

2014, p. 473. 
33 The list was initially adopted as part of the Statute for the Permanent Court of International 

Justice (PCIJ). 
34 See e.g. Simma & Paulus, 1999, p. 307, on the evolution of sources. 
35 Higgins, 1994, p. 1. 
36 Higgins, 1994, p. 18. 
37 Ibid. For a customary rule to emerge there must be evidence of a general practice (state 

practice) accompanied by a recognition by states of this practice “as obligatory” (opinio juris). 
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protests by states against the application of other states’ laws and practice.38 The 

inventory of state practice is based on database searches, the literature and 

reports from international organizations. A cumulative assessment39 based on the 

level of state practice and opinio juris is made, keeping in mind the difficulty of 

separating these two.40 It must be stressed that the aim is not to establish that 

customary norms have been created, but to better understand the possibilities 

and gaps in the legal framework for non-territorial state prosecution and 

reparations procedures for atrocity crimes. In order to achieve that aim analysis 

of state practice and opinio juris is necessary. 

The selection of sources is based on criteria such as express requirements to 

procecute, either generally for human rights violations, or for atrocity crimes41 

and a right to or duty to provide reparations, either to victims of crime in general 

or to victims of atrocity crimes. Apart from such sources, those which affirm that 

the state is responsible for or allowed to provide civil procedures in general are 

considered. The hybrid nature of the research questions means that sources are 

found within several areas of law, including but not limited to human rights law, 

humanitarian law and international criminal law. 

The sources are studied using a textual analytical and legal method. This means 

that statements concerning a number of aspects are considered in relation to each 

source, including individual liability, state responsibility to facilitate procedures 

between individuals, state responsibility in relation to acts of private individuals 

(where relevant), and extraterritorial jurisdiction. These statements are 

interpreted and the source’s normative strength is assessed, and finally 

conclusions are drawn as to the legal space provided. 

 
38 This is a modern approach to state practice, according to which not only external conduct is 

encompassed; Jennings & Watts, 1992, p. 26; Brownlie, 2003, p. 6; See also ICJ, Military and 

Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), Judgment (1986) ICJ 

Reports 14, paras. 99-100, 188-89 (June 27) (hereinafter Nicaragua case). 
39 ICJ, North Sea Continental Shelf cases (Germany v. Denmark; Germany v. Netherlands), Judgment 

(1969) ICJ Reports 3, paras. 73-74. 
40 ILA, Final Report of the Committee on the Formation of Customary (General) International 

Law, Statement of Principles Applicable to the Formation of General Customary 

International Law, Report of the Sixty-Ninth Conference, London 2000, para. 10(c), p. 718, 

providing that the requirement of the two parts of customary law formation do not exclude the 

possibility that the same action may constitute both state practice and a conviction that such 

practice is the law. 
41 Instruments concerning other specified crimes that have a connection to atrocity crimes are 

also relevant (e.g. the Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment. Adopted and opened for signature, ratification and accession by G. A. 

res. 39/46, 10 December 1984, entered into force 26 June 1987). 
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The normative strength is assessed taking into consideration that an 

instrument may have a normative impact beyond its formal legal status.42 The 

discussions on the normative strength of each source are based on the actions of 

authoritative decision-makers.43 Examples of such actions are ratification of and 

reservations made to treaties, and the voting numbers in favour of General 

Assembly resolutions.44 These actions will be analysed in relation to each source 

throughout the study.  

Not only must the normative strength of each source be determined, the 

substance of the provisions also requires interpretation. In relation to treaties, 

this interpretation will be guided by the Vienna Convention on the Law of 

Treaties (Vienna Convention).45 The interpretation of treaties will also be 

informed by the case law of the Human Rights Courts and the supervisory 

committees at the United Nations.46 The European and American Courts stand 

out in this respect, as they deliver binding decisions. Quite often, it is the 

discussion in relation to the European Convention for the Protection of Human 

Rights and Fundamental Freedoms, which is the most elaborate.47 This 

asymmetry might admittedly colour the conclusions. 

The third research question concerns the correspondence between the legal 

space for non-territorial states to prosecute suspects of atrocity crimes and to 

provide reparations procedures to victims of atrocity crimes. This question is 

answered by a comparison of the statements in the sources concerning the 

 
42 Brownlie, 2008, p, 560. 
43 See Brownlie, 2008, p. 559; Higgins, 1994, Ch. 1 and 2009, part 1.1. 
44 A discussion on the relevance of these and other aspects of customary law formation, see e.g. 

Brownlie, 2008, p. 15; Bruno & Simma, 1999, p. 307; Nicaragua Case, paras. 186-195; North Sea 

Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic of Germany 

v. the Netherlands), Judgment (1969) ICJ Reports 3. 
45 1969 Vienna Convention on the Law of Treaties (entered into force 27 January 1980) 1155 

UNTS 331, 8 ILM 679, where Articles 31-33 regulate the interpretation of treaties. Article 31 of 

the Convention provides that interpretation shall be made “in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose”. This context consists, in addition to the text of the treaty, of the treaty’s 

preamble and annexes, according to Article 31(2). Further on the Vienna Convention, see e.g., 

Mårsäter, 2005, p. 61 f; Nowak, 2005, XXVI f. 
46 In particular the Human Rights Committee and the Committee against Torture (CAT). Nowak 

acknowledges, in relation to the ICCPR, that “decisions and other resolutions of the Committee 

based on consensus rank highly in the interpretation of the Covenant, even though these are not 

internationally binding.” Nowak, 2005, p. XXVII. 
47 Council of Europe Convention for the Protection of Human Rights and Fundamental 

Freedoms, adopted 4 November 1950, entered into force on 3 September 1953. Hereinafter 

European Convention on Human Rights or ECHR. 
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legality, illegality and potential requirement for non-territorial states to take 

action. Comparison is made between expressions concerning prosecution and 

reparations in the same sources, when relevant, and in the same type of sources, 

such as resolutions by the United Nations General Assembly.  

The fourth research question concerns the implications of the lack of 

correspondence between the legal space for reparations procedures and 

prosecution, an analysis that is made in light of the legal and theoretical 

relationship between prosecution and reparations. Although a starting point for 

the study is viewing reparations and prosecution as interdependent, an 

understanding which finds support in modern theories on justice, the separation 

traditionally made between prosecution and reparations in law and in theory 

provides the backdrop to an understanding of the divergences in law.  

The fifth research question concerns what international legal measures may 

contribute to aligning the legal space for atrocity crime reparations procedures 

between individuals in non-territorial states with that for prosecution. This 

question is answered by taking into consideration the findings concerning lack 

of correspondence, made in relation to the third research question. Suggestions 

are made for how the legal space for the two courses of action may be aligned, 

taking into consideration legislative initiatives already underway. 

1.5 Structure of the study 

Chapter 1 presents the phenomenon of atrocities and the transnational aspects of 

atrocity crimes, and establishes the need for research on the topic undertaken 

here. After presenting this background, the chapter is structured according to the 

following headings; aim and research questions; notes on scope and terminology; 

and method, where the method used in relation to each research question is 

outlined.  

Chapter 2 presents the framework for analysis together with background 

material for understanding the legal issues covered in the following chapters. The 

framework comprises an outline of the theoretical and legal dimensions upon 

which the analysis is built. These are the historical, theoretical and legal 

relationships between prosecution and reparations, rights for individuals in 

general and for victims of crime in particular, the dynamic concept of 

responsibility under international law, and the basic conditions for jurisdiction 

under international law. 

Chapter 3 contains the study concerning the international legal space in which 

non-territorial states can prosecute those suspected of committing atrocity 

crimes, and corresponds to the first research question.   
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Chapter 4 contains the study concerning the international legal space available 

for non-territorial states to facilitate reparations procedures between individuals 

regarding atrocity crimes. It also considers the correspondence between 

prosecution and reparations in international law. It thus addresses both the 

second and third research questions. 

In both Chapters 3 and 4, a number of aspects are analysed in relation to each 

source. These are the expression of support for individual liability, the support 

for state responsibility for facilitating procedures between individuals (where 

relevant), the support for state responsibility in relation to acts by private 

individuals (where relevant), and support for extraterritorial jurisdiction. 

Chapters 3 and 4 first address international, and then national, sources. The 

international sources are structured according to their relevance to the topic 

studied, starting with the sources providing the least explicit expressions 

concerning the legal space and moving on towards the most explicit sources. In 

Chapter 3, this produces a structure of the international sources starting with 

prosecution as a requirement resulting from the status of the crimes as custom 

and jus cogens. This is followed by a discussion pertaining to the legal space to 

prosecute following the Rome Statute, under human rights treaties, as provided 

in resolutions and drafts and finally under treaty law. Chapter 4 similarly starts 

with a discussion of the legal space for reparations procedures following the 

customary and jus cogens status of the crimes, but also following reparations as a 

general principle under international law. The chapter then addresses the legal 

space for reparations procedures according to the right to reparations under 

treaty law, under resolutions, under the right of access to court and in 

international instruments covering civil procedure. Next, instruments providing 

for attachment of civil claims to criminal trials are considered. The discussion on 

custom appears in the concluding sections of the respective chapter, after the 

sections on national state practice, and includes all previsouly presented sources 

in the analysis of potential customary rules. 

Chapter 5 addresses research questions 3, 4 and 5. It continues the analysis of 

the correspondence of the legal space for prosecution and reparations 

procedures, building on the findings in Chapters 3 and 4. It also contains the 

analysis of the implications of the lack of correspondence based on the legal and 

theoretical relationship between prosecution and reparations and includes 

suggestions on how the legal space for reparations may be aligned with that for 

prosecution.  
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2 Theoretical and legal framework 
 

This chapter provides a framework for analysis as well as background material 

for understanding the legal issues covered in the following chapters. The chapter 

presents an outline of the historical, theoretical and legal relationships between 

prosecution and reparations, the characteristics of human rights for individuals 

in general and for victims of crime in particular, the dynamic concept of 

responsibility under international law, and the basic conditions for jurisdiction 

under international law. 

2.1 A comprehensive legal and theoretical approach to 

reparations and prosecution 

Prosecution and reparation are two responses in international law to atrocity 

crimes; they are also the two main responses in national law to crime in general. 

The distinction between the two, it could be argued, is upheld in both national 

and international law. This division between prosecution and reparation may 

appear clear cut. Prosecution concerns the state’s exercise of power and involves 

punishment, like imprisonment or fines. These measures are reserved to the state 

– private individuals may not take the law into their own hands. 

Historically, however, the two courses of action have been less separated than 

they are today, and the contemporary legal trend is moving (back) towards a 

stronger position for crime victims. This is also evident in contemporary theories 

on criminal justice and transitional justice. In Chapter 1, mention was made of 

the new theories that are developing in relation to atrocity crimes, particularly the 

idea that measures such as prosecution and reparation may contribute to 

preventing re-occurrence and achieving justice in states recovering from 

atrocities. This development will be described, starting with traditional tort and 

criminal law theories and moving on to contemporary theories about criminal 

justice, reparations, human rights and transitional justice. 

2.1.1 From close relationship to strict separation, and back again  

Tort and crime have an intrinsically close relationship as the law of tort developed 

from the punishment of crimes.48 In ancient communities, the main way of 

 
48 Generally on this development, see e.g. Ashworth, 1993; Zappalà, 2003, p. 219; Bottigliero, 

2004, pp. 13-25. 
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sanctioning a crime was through reparation to the victim or his or her tribe. This 

was the case in both the Code of Hammurabi, the death-fine of ancient Greece, 

the Law of Moses and Indian Hindu law. Among German tribes the wergild was 

a system which called for blood revenge in the event of murder or rape. Fines 

were paid for other injuries, based on the age, sex and rank of the victim. 

Compensation by the state for victims is provided for according to the Kassama 

principle of Sharia law in Islamic countries, for loss incurred. In Roman law, the 

victims were the initiators of criminal sanctions. This was based on a focus on 

remedies rather than on rights. Crime was not dealt with under public law 

procedures, but was rather regulated as a private matter, to satisfy the victim’s 

drive for revenge and to fulfil the need for private reparation. The system was in 

many ways similar to that of pre-Roman societies, as both relied on rigid sets of 

compensation provisions.49 

Views on compensation and crime gradually evolved over the centuries, with 

the state increasingly taking over the initiative from the victim in criminal 

matters.50 The shift was evident in the Middle Ages, when compensation became 

part of procedures controlled by the State. One example of this is England, where 

a shift from a decentralized justice system into a highly centralized, state-

controlled system influenced the law on compensation. Crime became a matter 

of public prosecution, in relation to which the victim had no part to play.51 A 

concept emerged of “crimes against the King’s peace”, where serious crimes were 

considered as offences not only against the victim, but also against the King and 

the community. The offender had to pay a bot to the victim and wite (penalty) to 

the King. Over the course of the 12th century, the wit increased and the bot was 

ultimately eliminated.52  

Similarly, medieval laws in Sweden provided for a fine that simultaneously 

served as punishment and payment of damages. This fine was typically divided 

between the king, the town and the victim. It was not until in the 19th century 

that damages were separated completely from punishment under Swedish law, 

and even later (in 1972) that damages were removed from the criminal code.53  

 
49 See Bassiouni, 2006, section 2; Bottigliero, 2004, Ch. II; Shelton, 2005:1, section 2.1; Working 

Paper prepared by the Secretariat, “Victims of Crime” for the Seventh United Nations Congress 

on the Prevention of Crime and the Treatment of Offenders, U.N.Doc. A/CONF.121/6 and 

Corr.1, 1 August 1985, para. 3. 
50 Bottigliero, 2004, p. 14. 
51 Bottigliero, 2004, p. 23; Zedner, 1996. 
52 Ibid. 
53 Hellner & Radetzky, 2010, pp. 30-31.  

http://www.asc41.com/UN_congress/7th%20UN%20Congress%20on%20the%20Prevention%20of%20Crime/006%20ACONF.121.6%20Victims%20of%20Crime.pdf
http://www.asc41.com/UN_congress/7th%20UN%20Congress%20on%20the%20Prevention%20of%20Crime/006%20ACONF.121.6%20Victims%20of%20Crime.pdf
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These are examples of a general trend that the role of victims in relation to 

criminal justice, was restricted. In connection with this, the distinction between 

the law of torts and the law of punishment became a global standard in both 

national and international law. National justice systems make a distinction 

between civil wrongs and criminal violations. Whereas civil wrongs are usually 

treated as private matters, modern criminal law belongs to the public realm and 

is based on a public investigation, public prosecution and publicly administered 

punishment. The civil claim focuses on the harm suffered by the victim and on 

how to repair that harm. Criminal sanctions are meant to be punitive and 

proportional to the seriousness of the crime and culpability of the defendant. 

The criminal justice institutions act not only in the name of the individual victim 

but mainly on behalf of the entire community. Punishments that follow a finding 

of guilt also differ from the damages awarded after a verdict in a civil case. 

Typically, private law does not result in penal sanctions, the damages awarded 

aim to repair the victim, to make him or her whole again.54 Another difference 

regards evidence; the standard of proof is generally lower in civil wrongs than in 

criminal cases.55 

The separation of punishment and reparation has been manifested particularly 

in common law systems. In those systems criminal prosecution was fully 

separated and left in the hands of state authorities; civil litigation was the only 

context in which victims could present their claims. The crime was considered a 

public wrong and the tort a private wrong. For most crimes there is also a tort. 

The common law systems, as a rule, only envisage a role for victims as 

witnesses.56 In civil law jurisdictions, victims retained a role in criminal 

procedure. In some systems, such as that of the French partie civile, victims are 

allowed to claim damages within the criminal trial.57 Victims in Germany may 

also put forward civil claims within the criminal proceedings.58 In some states, 

victims are allowed to prosecute at least minor offences59 or in cases where the 

 
54 McGonigle Leyh, 2011, p. 34. 
55 In criminal cases in Sweden, the standard of proof is “ställt bortom rimligt tvivel” and in civil cases 

“styrkt”, in the United States the standard of proof is “beyond a reasonable doubt” in criminal 

cases and in civil cases “preponderance of the evidence”. 
56 Heikkilä, 2004, pp. 46, 49, 52. 
57 See in general on the role of victims in European criminal justice systems, Brienen and 

Hoegen, 2000. 
58 Adhesive proceedings. Such attachment of the civil claim to the criminal procedure exists e.g. 

in the Swedish criminal justice system according to Ch. 22 § 1 Code of Judicial Procedure. 
59 Private prosecutions. 
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public prosecutor decides not to prosecute.60 These rights are often accompanied 

by the possibility of presenting evidence of their own and other procedural 

rights.61 

Over time, the limited role of victims in many criminal justice systems has 

been challenged. Starting in the final quarter of the 20th century, in all regions of 

the world, victims have gained increasing attention and a stronger position in 

criminal procedure.62 Examples of this are the establishment of numerous victim 

compensation schemes, introduction of victim-offender mediation, family 

conferencing, and the possibility for crime victims to present victim impact 

statements.63 One aspect of the growing attention paid to victims of crime is that 

today the differences between civil and common law appear to have diminished, 

even if the major differences remain. An example is provided by the UK, where 

restitution orders can be made by criminal courts. These are orders according to 

which those convicted of crimes are required to compensate the victims of the 

offence for the losses they have suffered.64 

Despite the remaining distinction, closer scrutiny shows an overlap between 

criminal and tort law, both in substantive and procedural law. Punishment and 

damages are both sanctions against undesired activities and are based on similar 

concepts of fault and recklessness.65 Both punishment and damages are meant to 

be proportional to the harm suffered. There are many acts that fall under both 

civil and criminal law. In some systems, private prosecutions are allowed for 

certain crimes. In some, exemplary or punitive damages can be awarded in civil 

cases, for the purpose of deterring or punishing the wrongdoer.66 Even in 

countries where this is not an expressed function of tort law, paying 

compensation inevitably constitutes a form of “pain” or punishment for the 

tortfeasor. In some systems, the courts can also decide to order the convicted 

 
60 Subsidiary prosecutions. 
61 Heikkilä, 2004, p. 52. 
62 See e.g. Brienen & Hoegen, 2000; de Brouwer & Groenhuijsen, 2009, p. 151; Heikkilä, 2004; 

McGonigle Leyh, 2011, pp. 44-6. 
63 Dwertmann, 2010, p. 14; Garkawe, 2003, p. 347; Heikkilä, 2004, p. 166. 
64 Heikkilä, 2004, p. 46. See Granström, 2012, pp. 144 f, on the introduction of victim impact 

statements in England and Wales. See Brienen & Hoegen, 2000, p. 278, for an account on the 

strengthening of the victims’ position generally in the English and Welsh criminal procedure. 
65 Doak, 2005, p. 300; Ekelöf, 1942. 
66 Magnus, 2001, pp. 186-7, referring to English, French, Austrian and U.S law; Shelton, 2005:1, 

pp. 25-26. 
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person to pay compensation to the victim.67 Elsewhere, victims are entitled to 

initiate or join criminal proceedings, e.g. in order to claim damages from the 

accused.68 The relevance of connecting crime and tort is confirmed by Shapland 

in her study on victims’ perceptions of justice. She found that victims see 

compensation as one aim of the court procedure and an important part of the 

criminal justice system. It is also seen as a way to achieve a symbolic statement 

about the crime: 

Compensation was seen not according to the societal view as charity doled out to 

innocent, deserving victims, but according to the very much older view of 

compensation as restitution – as the giving back or recompensing to the victim 

what he had lost, not only materially but symbolically and in terms of suffering 

[…] Victims saw compensation orders as part of the sentence, not primarily a civil 

measure.69   

Together, these factors indicate that punishment and reparations cannot be so 

easily separated, but are connected and interdependent sanctions. 

2.1.2 Towards comprehensive justice theories 

The connection between and interdependency of criminal and tort law find 

support in theory. Theories concerning the justifications and functions of 

punishment and tort have traditionally been either forward-looking, or focused 

on the crime or harmful act itself.70 The main example of the latter is the theory 

of retribution. Retribution considers punishment an expression of ethical 

demands, of justice. An individual deserves to be punished if he or she commits 

a wrongful act.71 Punishment shows the society’s condemnation of the behaviour 

 
67 In English courts this is the case. See Brienen & Hoegen, 2000, pp. 267-268. Generally, see 

Magnus, 2001, p. 187. 
68 Examples include France, Finland and Sweden. See Brienen & Hoegen, 2000.   
69 Shapland, 1986, p. 227. 
70 Theories concerning the future are sometimes called consequentialist, teleological or utilitarian. 

Theories concerning the crime or tort itself have been called non-consequentialist or 

deontological. 
71 Duff & Garland, 1994, pp. 6-8; Lacey, 1988, pp. 16-27. 
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in question.72 It is not motivated by any practical goal or future consequence, 

such as crime prevention. 

Similarly, justice thinking has provided a basis for tort law. Aristotle already 

acknowledged the idea that liability rectifies the injustice inflicted by one person 

on another.73  Today, corrective justice is used as a justification for tort law and 

reparations, in both national and international systems.74 There is commonality 

in the ideas of retribution and corrective justice. By punishing we inflict harm on 

the perpetrator of crimes and by compensating victims we shift the harm from 

victim to perpetrator.75 

A common forward-looking justification for criminal and tort law is 

prevention. This justification does not only appear in national systems, but also 

in relation to international law. Prosecution is generally acknowledged to prevent 

further human rights violations.76 The former UN Commission on Human 

Rights has repeatedly emphasised that combating impunity is important for the 

prevention of violations of international human rights.77 Paragraph 5 of the 

Preamble to the Rome Statute confirms that the States Parties are “determined 

to put an end to impunity for the perpetrators of these crimes and thus to 

contribute to the prevention of such crimes”.78 It has been proposed that both 

 
72 Expression of reliance on this justification can be found not only in national, but also in 

international sources such as ICTY, Prosecutor v. Aleksovski, Appeals Chamber Judgment, 24 

March 2000, Case No. IT-95-14/1-A, para. 185. 
73 The idea was expressed in Aristotle’s treatment of justice in Nichomachean Ethics, Book V. 
74 Dwertmann, 2010, pp. 41-43; Shelton, 2005:1, p. 10; Simons, 2008, pp. 726-729. See e.g. 

Principle 15 of the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 

Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian 

Law, 16 December 2005, U.N. Doc. A/RES/60/147 (Basic Principles). It provides that ”[…] 

reparation is intended to promote justice […]”. 
75 Simons, 2008, pp. 726-729. 
76 Nowak, 2012, p. 165; Roht-Arriaza, 1995, p. 14. 
77 See e.g. Commission on Human Rights, Res. 2004/72, Impunity, 21 April 2004, 

E/CN.4/RES/2004/72, pp. 51 f, para. 1. There are numerous General Assembly Resolutions 

addressing impunity, see inventory in Roht-Arriaza, 1990, pp. 498-500; Seibert-Fohr, 2009, p. 

266. 
78 As confirmed in ICC, Trial Chamber II, The Prosecutor v. Germain Katanga, Decision on Sentence 

pursuant to Article 76 of the Statute, 23 May 2014, ICC-01/04-01/07-3484-tENG-Corr, paras. 

37-38; Trial Chamber III, The Prosecutor v. Jean-Pierre Bemba Gombo, Decision on Sentence pursuant 

to Article 76 of the Statute, 21 June 2016, ICC-01/05-01/08-3399, para. 10. It is difficult to say at 

this point whether atrocity crimes prosecution or reparations actually deter potential perpetrators. 

Sikkink & Kim’s study from 2010 suggests that there is such a link. Others question the 

methodology and transferability of their findings, see Cronin-Furman, 2013; McAuliffe, 2012, pp. 

227, 230, 254-6, 260-1; Tallgren, 2002, p. 594. For an analysis into the deterrent effect of the ICC 
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prosecution of atrocity crimes and reparations to the victims are necessary in the 

fight against impunity for human rights violations.79 In relation to reparations for 

torture victims, the UN Committee against Torture emphasizes that the 

provision for reparation in the Torture Convention has an “inherent preventive 

and deterrent effect in relation to future violations”.80 

There are also, of course, ideas underlying punishment and tort that do not 

coincide, such as incapacitation as a function of punishment, or compensation 

as a function of tort and reparations. Compensation may be the most important 

function of transitional justice measures for many victims, as it has the potential 

to help victims rebuild their lives in a more concrete way than for example 

revelation of the truth or punishment of offenders.81 The paramount Factory of 

Chorzów case82 of the PCIJ lays down that “reparation must, as far as possible, 

wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability have existed if that act had not been committed”.83 

This ideal of restitutio in integrum (complete reparation), restoring the status quo ante 

(“the way things were before”) is contested in the area of gross violations of 

human rights and regarding criminal wrongdoing in general. Often, it is 

impossible to achieve – the consequences may be irreparable. Full reparation is 

rarely possible.84 Furthermore, the resources available for reparations are in no 

way sufficient for the large numbers of victims involved.85  

One way used to address this issue and the challenge presented by the large 

numbers of victims, is to see reparations as primarily a symbolic redress.86 

According to this view, the greatest value of, for example extraterritorial civil 

trials, is not compensatory awards at the end of them, but rather the publicity 

 
and evidence of such an effect, see also Mullins & Rothe, 2010; In relation to reparation, see e.g. 

Hellner & Radetzki, 2010, Chapter 2 (nationally); Dwertmann, 2010, p. 41 (internationally). 
79 Commission on Human Rights, Updated Set of Principles for the Protection and Promotion of Human 

Rights through Action to Combat Impunity, 8 February 2005, U.N. Doc. E/CN.4/2005/102/Add. 1. 
80 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment: General 

Comment No. 3 of the Committee against Torture: Implementation of article 14 by States parties, 19 

November 2012, U.N. Doc. CAT/C/GC/3, para. 6. 
81 Truth, by itself, can easily be considered as an empty gesture, as cheap and inconsequential 

talk; de Greiff, 2006, p. 2. 
82 Factory at Chorzów (Germany v. Poland), 1928 PCIJ, (ser. A) No. 17, Merits, p. 47. 
83 The principle was confirmed by the mixed claims commission in Liusitania (United States of 

America v. Germany), Reports of International Arbitral Awards, 21 February 1924, Vol. VII, p. 35. 
84 de Greiff, 2006, p. 456.  
85 Dwertmann, 2010, p. 37. 
86 Letschert et al., 2010.  
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such trials generate, the possibility for victims to have their day in court, and to 

tell their story.87  

Symbolism has also been recognised as a valuable aspect of prosecutions. 

According to this view, prosecuting an offender will allow trials to serve as a 

symbol for the accountability of a greater number of perpetrators.88 

Over time, victims have gained ground in the discourse on criminal justice. 

This has led to the idea that doing justice requires more than just punishing 

offenders.89 Nowadays, the interests and needs of victims are part of many 

theories of criminal justice, both regarding “ordinary” crimes and atrocity crimes. 

As McGonigle aptly points out, these modern theories of criminal law have 

expanded into more comprehensive theories of criminal justice generally and do 

not merely focus on theories of punishment.90 One modern approach to criminal 

justice sees it as an opportunity for communicating with the offender, the victim 

and the wider society concerning the nature of the wrong done.91  

Many commentators identify victims’ rights and interests as inherent values 

not only in national criminal justice settings but also of the international criminal 

justice order and the ICC.92 This function of international criminal law is 

formulated in the literature as follows: “providing victims with redress, which in 

some ways compensates them for the harm they have suffered and the losses 

incurred”93, “official acknowledgement of past injustices and the sufferings of 

victims”94 “collective reconciliation and reparations to victims”95, “bringing 

some form of justice and solace to their victims”96, “rehabilitation, aiming to 

serve the paramount aims of reconstruction and reconciliation in a society where 

 
87 Larocque, 2008, p. 654, motion in Swedish Parliament suggesting universal tort jurisdiction for 

international crimes, 2006/07:Ju204. 
88 Tallgren has called this perception problematic because it could be argued that it contradicts 

the principle of equality of the law. Another problem with symbolism is that such an approach 

risks violating the Kantian principle of not using a person as a means to other ends, rather than 

an end in himself, see Tallgren, 2002, p. 592. 
89 de Brouwer & Groenhuijsen, 2009, p. 151. 
90 McGonigle Leyh, 2011, p. 36. 
91 Duff & Garland, 1994, p. 8. 
92 See e.g. Bottigliero, 2004; Donat-Cattin, 2008; Dwertmann, 2010 p. 32; Jorda & de Hemptinne, 

2002; McKay, 2000. 
93 Bassiouni, 2003:1, p. 125.  
94 Schabas, 2007, pp. 327-28; Werle, 2005, p. 31. 
95 Fife, 2008, p. 1420. 
96 Bachrach, 2000, p. 7. 
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human rights violations have been taking place”97. The Preamble to the Rome 

Statute explicitly mentions in the second paragraph that States Parties are 

“mindful that during this century millions of children, women and men have 

been victims of unimaginable atrocities that deeply shock the conscience of 

humanity”. 

One modern approach to justice is presented by the fast growing therapeutic 

jurisprudence movement. Diesen defines therapeutic jurisprudence as “the use 

of social science to study the extent to which a legal rule or practice promotes 

the psychological and physical well-being of the people it affects”. Further, he 

explains how therapeutic jurisprudence studies the role of the law as a 

“therapeutic agent”. This is based on the view that members of the legal 

profession must use the theories and empirical results of social science to 

improve the administration of justice.98 This may hold promise for victims in 

transitional contexts, if it is used to consider their needs and wishes as part of 

legal procedures.99 

Restorative justice is another modern criminal justice theory and focuses on 

reconciliation and may include both retributive and reparative aspects as well as 

a community perspective. This was initially a domestic approach to justice, born 

in systems where for a long time victims were only invited to attend criminal 

procedures as witnesses. Over time, its applicability to transitional contexts has 

been acknowledged, both in relation to prosecution and reparations.100 The ideas 

underlying both restorative justice and transitional justice are admittedly similar, 

both aiming at “truth, accountability, reparation, reconciliation, conflict 

resolution, collective vision and democratic participation”.101 The difference lies 

in that reconciliation in states in transition is taken a step further by aiming for 

peaceful coexistence after mass violence, whereas restorative justice seeks 

reconciliation after individual offences in relatively functioning and peaceful 

societies.  

The community-level aims of reconciliation and peace have been 

acknowledged in relation to both prosecution and reparations of atrocities.102 

According to Jorda and de Hemptinne, reparation “constitutes an essential 

 
97 Schabas, 1997, p. 502. 
98 Diesen, 2006, p. 133. 
99 Doak, 2011. See further on therapeutic jurisprudence e.g. Wexler & Winick, 1998. 
100 Doak, 2011. 
101 Doak, 2011, p. 296. 
102 In relation to prosecution, this has been claimed by e.g. Cassese, 1998, p. 6. In relation to 

reparation, see e.g. Friman & Lewis, 2001, p. 474 f; Shelton, 2005:1, p. 390; Ulrich, 2001, p. 372. 
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criterion for the restoration of social harmony between communities which have 

been at war with each other”.103 In a commentary to the preparatory commission 

on the ICC, Human Rights Watch proposed that “the making of reparations 

from perpetrator to victims can play a critical role in the healing process of 

victims, of societies as a whole, of the perpetrators themselves, and as such can 

be a factor in preventing future violations”.104 Thus, it can work both on the 

individual and on the collective and societal levels and is in line with the general 

purpose of international criminal justice – to prevent further violations. The “no 

peace without justice” argument presumes that criminal justice will bring finality 

to a conflict affecting society. This is difficult to prove empirically but there are 

indications that prosecution has promoted reconciliation in e.g. Latin America.105 

Clark’s study on Bosnia-Hercegovina, Croatia and Kosovo, and the impact of 

the ICTY on reconciliation in those states, indicates that the aim of reconciliation 

is not realistic for a court working in isolation.106 Clark stresses the need for 

courts to be supplemented with other justice measures and mechanisms.107 Here, 

transitional justice may provide the necessary comprehensive tool. Within 

transitional justice, the general view is that prosecution and reparations are 

merely two aspects of a comprehensive approach to justice in transition. The 

whole society is taken under consideration. The state, victims, offenders, society 

at large, and a spectrum of interventions, are considered necessary in order to 

achieve the transitional justice aims; among them to rebuild fragmented societies, 

prevent the recurrence of violence and achieve peace, the rule of law and 

democracy.108 

 
103 Jorda & de Hemptinne, 2002, p. 1398.  
104 Commentary of Human Rights Watch to the Preparatory Commission on the International 

Criminal Court Elements of crimes and Rules of Procedure and Evidence, July 1999, p. 36. 
105 See e.g. Ohlin, 2009, pp. 203-5. The question is how far one can stretch these results, 

considering the easily found examples of states that have overcome a violent past without any 

prosecution, as is the situation in most European states, for example. See Tallgren, 2002, p. 592 
106 Clark, 2014. 
107 Ibid. 
108 Bell, 2009; Buckley-Zistel et al. 2014; de Greiff, 2006, pp. 454-455; de Greiff 2012; Roht-

Arriaza et al. 2006; Straus 2016; Teitel 2014; Thoms, Ron and Paris 2010; van der Merwe et al. 

2009; van der Merwe & Lykes 2016. See also Parmentier & Weitekamp, 2010, on their model 

according to which the state, society, victims and offenders work together towards (t)ruth, 

(a)ccountability, (r)eparation and (r)econciliation. Fletcher and Weinstein’s ecological model of 

social reconstruction also puts criminal trials in a broader context of rebuilding fragmented 

societies through a spectrum of interventions, Fletcher & Weinstein, 2002, p. 581. 
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Theories about the functions and justifications of criminal law and tort or 

reparations are frequently the same or relate to one another. Tort theorists see a 

symbiosis between tort law and public law norms rather than a strong tension, 

let alone a radical disjunction of functions.109 This symbiosis is evident not least 

in the contemporary theories, where accountability and reparation appear to go 

hand in hand, and serve similar societal and individual objectives. 

2.1.3 A comprehensive legal and theoretical approach to prosecution and reparations 

The connection between criminal and tort law and between prosecution and 

reparations, is illustrated by the historical movement of the two courses of action, 

from a strong connection, to separation and back towards a closer relationship, 

and the broader perceptions and theories of justice, that over time have come to 

see them as intrinsically linked. This connection is addressed in Chapters 3-5 

which analyse whether this comprehensive approach to justice is matched by the 

expressions of the legal space that occur in the legal sources. Although the 

symbiosis is accepted in contemporary theory, this analysis shows that the law 

remains strictly divided between the two courses of action, and fails to approach 

reparations and prosecution with a similar commitment to state responsibility. 

2.2 Victims of crime in international law 

Victims of crime have over time received more and more attention in national 

law. This is paralleled at the international level, with the recognition of victims 

of crime in international legal instruments and in the interpretation of human 

rights instruments by treaty-monitoring bodies. The starting point for the 

development of such recognition is the establishment of individual human rights.  

2.2.1 Individuals as rightsholders in international law 

The end of the Second World War did not only bring with it a will to prosecute 

individuals for crimes against international law, the period also saw the birth of 

the development of human rights as an international concern. Whereby, 

international law not only encompasses the relationship between states, but also 

the relationship between individuals and states. The emergence of human rights 

in the aftermath of the Second World War can be exemplified with the adoption 

 
109 Scott, 2001, p. 30. 
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in 1948 of the Universal Declaration of Human Rights110, and the Convention 

on the Prevention and Punishment of the Crime of Genocide (Genocide 

Convention). Binding multilateral conventions providing for the protection of 

individuals and groups have been divided into four categories; the two 

comprehensive covenants; the comprehensive regional conventions; 

conventions dealing with specific wrongs; and conventions related to the 

protection of particular categories of people.111 Protection of individuals’ human 

rights is further provided in customary international law and by general principles 

of humanitarian law.112 Human rights are generally characterized by broad and 

vague formulations.113 

The task of enforcing these conventions falls on the States Parties. They are 

the “vehicles of implementation”.114 The efficiency of the human rights systems 

is thus dependent on their implementation by states. Although human rights 

treaties characteristically leave the manner of implementation to domestic 

jurisdiction, there are ways for individuals and groups to claim their rights in 

relation to several of the instruments. This can be exemplified by the regional 

human rights courts, and the binding multilateral conventions providing 

individual petition procedures, such as the International Covenant on Civil and 

Political Rights (the Human Rights Committee) and the Torture Convention (the 

Committee against Torture). State discretion is thus limited by the interpretations 

of these institutions.  

Through the access to legal procedures, rights-holders become more 

empowered than they may be through benefits and privileges.115 Within the 

human rights discourse, this positive approach to rights is termed a “rights-based 

approach”.116 Enforceability is in fact included in some writers’ definitions of 

legal rights.117 There is normative support for this definition of rights in 

 
110 GA Res. 217 A (III), 10 December 1948, U.N. Doc. A/RES/3/217 A. 
111 Brownlie, 2008, p. 562. 
112 Brownlie, 2008, p. 562-5. 
113 Tessuto, 2005, p. 287. 
114 Brownlie, 2008, p. 562. 
115 Doak, 2008. 
116 Doak, 2008, p. 248; Hohfeldt, 1919, p. 10; Nyamu-Musembi & Cornwall, 2004, p. 13; Orend, 

2002, p. 23; Wergens, 2014, pp. 48-9. 
117 An influential classification of rights was made by Wesley Newcomb Hohfeld in the early 

1900s. According to his classification, rights can be divided into the basic components right 

(claim-), privilege, power and immunity. These find their full meaning in two ways; first in 

relation to their “jural opposites”, secondly in relation to their “jural correlatives”. Using 

Hohfeld’s classification, victims rights can be viewed as claim-rights with a correlating duty to 
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international law. Shelton points out that most legal systems have adopted laws 

that provide rights-bearers with access to independent institutions that can 

provide them with fair hearings when they claim that their rights have been 

violated.118 It is possible that international human rights law has increasingly 

adopted this definition of rights. Rombouts speaks of ”the age of enforcement”, 

which means that “fundamental rights protection is developing from an initial 

phase of abstract proclamation towards a phase of concrete realisation and 

enforcement”.119 

2.2.2 Crime victims as rightsholders in international law 

The evolution of human rights could be said to have paved the way for rights for 

victims of crime. Such recognition includes initiatives by policymakers, 

nongovernmental and intergovernmental organizations, researchers and, from 

the legal point of view, the drafting and enacting of international legal 

instruments.120 

Arguably, the recognition of crime victims within international law is also 

related to the stronger position that victims enjoy in domestic law. This domestic 

trend was briefly addressed in the previous sections, to illustrate the connection 

between reparations and punishment. Groenhuijsen and de Brouwer point out 

the most quoted factors that led to increased attention being paid to the concerns 

of victims of crime at the domestic level. These are an increasing individualism 

in late twentieth century society, the women’s liberation movement of the 1970s, 

some spectacular incidents, such as high-profile terrorist attacks and the general 

rise in crime rates exposing many influential people to the negative effects of 

crime.121 

Domestic legislation concerning crime victims has not always been 

formulated in terms of rights, or in varying degrees expressed as rights. It has 

found expression through general welfare-state measures, as services for victims 

 
provide (the right in question); see Hohfeld, 1919, p. 38; Shelton, 2005:1, p. 8; Strömholm, 1996, 

p. 284. 
118 Shelton, 2005:1, p. 8.  
119 Rombouts, 2005, p. 355. 
120 See Dwertmann, 2010, p. 15 f.; McGonigle Leyh, 2011, Ch. 4; Shelton, 2005:1; Wergens, 

2014, Ch. 2; Wolhuter et al., 2009, p. 119. 
121 de Brouwer & Groenhuijsen, 2009, p. 151; Groenhuijsen, 2008:2, pp. 122-3. 
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as for any vulnerable group.122 In the area of atrocity crimes, this debate often 

concerns the link between reparative justice and development goals. 

“Developing” countries may argue that development is reparation, to avoid 

demands for reparations. But by calling development reparation one fails to 

acknowledge that all citizens are entitled to these basic goods, as citizens. 

Providing these cannot be seen as reparation. Furthermore, victims do not 

perceive them as reparations, but as programmes that distribute goods to which 

they have rights as citizens – not necessarily as victims.123 

Rights for victims, more than general services, acknowledges the 

victimization; it provides recognition for the victim. Development aid measures, 

on the other hand, fail to “recognize the essential notion of reparation as 

constituting part of a process towards peace, justice and reconciliation. They also 

fail to acknowledge a victim-oriented perspective that keeps faith with the plight 

of victims and survivors.”124 Another advantage of individual rights, to cite 

Dworkin’s theory of rights, is that they cannot be limited or violated by political 

considerations.125 

The first international instrument targeting the particular group of crime 

victims was the Declaration of Basic Principles for Victims of Crime and Abuse 

of Power, adopted in November 1985 by United Nations General Assembly.126 

This has been followed by many more international and regional instruments,127 

applying to both crime victims in general and to victims of specific crimes. 

Atrocity crimes are included in some of the crime-specific instruments.128 Some 

 
122 Granström, 2012, pp. 142-3; Walklate, 2007, p. 110-11; Wergens, 2014, p. 61; Wolhuter et al., 

2009, p. 3. 
123 UNHCHR, Rule-of-Law Tools for Post-Conflict States, Reparations Programmes, 

HR/PUB/08/1, 2008, p. 26. 
124 Letschert et al., 2010, p. 178. See also Saris and Loft, 2009, p. 90.  
125 Dworkin, 1977, p. 90. 
126 U.N Doc. A/Res/40/34.  
127 The Council of Europe has a history of introducing rights for victims in both general 

instruments (for all crime victims) and in instruments pertaining to particular offences. The trend 

seems to be to include victims’ rights in broader criminal justice instruments concerning specific 

crimes, recommendations and conventions regarding crime victims. The European Union has 

enacted legislation establishing rights for crime victims. 
128 See compilation of victims’ rights instruments in Groenhuijsen & Letschert, 2012. To name a 

few; the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power; 

Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters; Basic 

Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 

Violations of International Human Rights Law and Serious Violations of International 

Humanitarian Law; Draft UN Convention on Justice and Support for Victims of crime and 
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of these instruments are non-binding129, some binding.130 The non-binding 

instruments are generally seen as reflecting common ideals rather than requiring 

states to act in a certain manner and do not have immediate application in 

national law and practice.131 They could also be seen as indications that victims 

do have rights.132 

The development towards a stronger position for crime victims is also evident 

within the international criminal courts and tribunals. The first international 

criminal trials, were held as a response to the atrocities committed during the 

Second World War, in Nuremberg and Tokyo.133 At these trials, the victims only 

had a role as witnesses.134 Since then, a number of international, internationalized 

or hybrid courts have been established.135 In several of the international and 

hybrid criminal courts and tribunals that were established in the cascade of justice 

in the 1990s, victims are referred to courts within the ordinary justice system for 

 
Abuse of Power, and from the EU, Council Directive 2004/80/EC of 29 April 2004 relating to 

Compensation to Crime Victims; European Union Directive 2012/29/EU establishing minimum 

standards on the rights, support and protection of victims of crime. 
129 E.g. UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power; 

Basic Principles; Council of Europe, Committee of Ministers, Recommendation Rec(85)11 on 

the Position of the Victim in the Framework of Criminal Law and Procedure; African 

Commission on Human and People’s Rights, Principles and Guidelines on the Right to a fair 

Trial and Legal Assistance in Africa. 
130 UN Convention against Transnational Organized Crime and its Protocol to Prevent, Suppress 

and Punish Trafficking in Persons, Especially Women and Children; European Convention on 

Human Rights; American Convention on Human Rights; European Union-Council Framework 

Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings; 

replaced by European Union Directive 2012/29/EU of the European Parliament and of the 

Council of 25 October 2012 establishing minimum standards on the rights, support and 

protection of victims of crime. 
131 Joutsen, 1987, p. 62. 
132 McGonigle Leyh, 2011, p. 19. de Brouwer and Groenhuijsen list as the generally accepted 

international catalogue being the right to respect and recognition, the right to receive 

information, the right to provide information, the right to legal advice or representation, the right 

to protection of privacy and physical safety, the right to financial compensation from the 

offender and from the state and the right to receive victim support; de Brouwer & Groenhuijsen, 

2009, p. 152 f. 
133 It could be argued that it was not an international but rather a multinational trial that was held 

in Nuremberg because it was established by the four allies, Bulletin of the International Criminal 

Tribunal for the Former Yugoslavia, No. 5/6 (1996), p. 4. 
134 Moffett, 2012. 
135 Hybrid in the sense that they combine domestic and international e.g. staff and legislation. 
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civil action. This applies, except for provisions on restitution,136 for the ad hoc 

tribunals for Rwanda and the former Yugoslavia.137 

Not much appears to have happened in the area of actual application of these 

rules. Few or no civil cases have been brought concerning crimes which have 

been prosecuted by these tribunals and courts.138 Iraqi victims have reportedly 

not filed a civil suit under Article 22 of the High Criminal Court Statute, either 

individually or collectively.139 The rules on restitution have also never been put 

into effect by the ICTY.140 The Special Fund for War Victims in Sierra Leone 

was not established until 2009.141 In East Timor, the panels did not take seriously 

the ambitious transitional rules on criminal procedure concerning victims.142 The 

Serious Crimes Panels were to have a Trust Fund for Victims, funded by forfeited 

assets of the people convicted.143 Such a fund was eventually established, but 

within the framework of the Truth Commission in East Timor.144  

The most promising examples of a right to reparations for victims in 

international criminal law are the provisions for reparations in the Rome Statute 

 
136 Art. 23 (3) ICTR Statute; Art. 24 (3) ICTY Statute. Victims do not have the legal standing to 

claim restitution at these tribunals. Such requests must be made by the prosecutor and the Trial 

Chamber may only decide on restitution after the accused has been found guilty of a crime and 

the judgment contains statements that, in connection with the crime, the accused had unlawfully 

taken property, see Rule 105 ICTY Rules and ICTR Rules, Rule 98 ICTY Rules, Rule 88 ICTR 

Rules. See comments by Chifflet, 2003, pp. 98 f; Cassese, 2008, p. 422; van Boven, 2009:1, p. 

898. 
137 Rule 106 ICTY Rules and ICTR Rules. In Rwanda, however, there is a fund established for 

genocide victims, assisting with shelter, financial aid for medical treatment and education, see 

http://www.farg.gov.rw/index.php?id=14 (last accessed 2 June 2017). 
138 See regarding the ICTY and claims in the states of the former Yugoslavia; Chifflet, 2003, p. 

75; Bassiouni, 2006, pp. 242-243. 
139 International Commission of Jurists: Iraq – The Trial of Saddam Hussein and the Rights of 

Victims, October 2005. 
140 Baig, 2016, p. 290; Chifflet, 2003. 
141 Around 20 000 victims have received reparations in the form of medical assistance and a 

grant of US$100. See Evans, 2012, p. 183; Suma & Correa, 2009. 
142 Bassiouni, 2006, p. 242, fn 202. 
143 UN Transitional Administration in East Timor (UNTAET): Reg. 2000/15, On the 

Establishment of Panels with Exclusive Jurisdiction over Serious Criminal Offences, 6 June 2000, 

p. 25. 
144 Evans, 2012, pp. 185 f; Report to the Secretary-General of the Commission of Experts to 

Review the Prosecution of Serious Violations of Human Rights in Timor-Leste (then East-

Timor) in 1999, UN. Doc. S/2005/458 (Annex) (2005). In relation to reparations, the group of 

experts focus on reparations provided by the Commission for Reception, Truth and 

Reconciliation. 

http://www.farg.gov.rw/index.php?id=14
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of the ICC and in the rules governing the Extraordinary Chambers in the Courts 

of Cambodia (ECCC). The latter are part of the existing Cambodian court 

structure145 and apply municipal law.146 However, the Pre-Trial Chamber has 

concluded that the ECCC has distinctive features and is an independent entity 

within this structure.147 The Chambers are to try senior leaders of Democratic 

Kampuchea and those most responsible for the crimes and serious violations of 

Cambodian penal law, international humanitarian law and custom, and 

international conventions recognized by Cambodia.148 The Chambers have the 

power to try the crime of genocide under the 1948 Genocide Convention, crimes 

against humanity as defined in the ICC Statute, grave breaches of the Geneva 

Conventions, and homicide, torture and religious persecution under Cambodian 

law.149 

The ECCC grant rights to victims in accordance with Cambodian law, with 

some restrictions; while the domestic law entitles victims to request individual 

monetary compensation from the perpetrator, the ECCC only grant collective 

and moral reparations.  

The Rome Statute provides a further example of a right to reparations. When 

states negotiated the Rome Statute, the rise in interest in giving victims of crimes 

a stronger position in the criminal procedure led to the setting of rules that 

provide victims with several rights. These are the right to participate in trials at 

the ICC, to be protected during those trials, and to request reparations for the 

harm they have suffered.150  

The acknowledgment of victims’ concerns and the stating of rights for victims 

in international and regional instruments hold a promise for victims of atrocity 

crimes. The potential of the rights provided to victims of crime, to promote 

access to prosecution and reparations for victims of atrocity crimes, is analysed 

in-depth in Chapters 3 and 4. The analysis shows that expressions of rights are 

rarely accompanied by rights to particular procedures within which the victims 

may claim reparations. The rights provided to victims of crime lack enforceability 

 
145 Article 2 new of the ECCC Law. 
146 Article 3 new of the Law, Article 12 (1) of the Agreement. 
147 ECCC, Prosecutor v. Kaing Guek Eav (’Duch’), Pre-Trial Chamber Decision 3 December 2007 

on appeal against provisional detention order of Kaing Guek Eav, paras. 17-20. 
148 Article 1 of the ECCC Law. 
149 Articles 1 and 9 of the Agreement. 
150 Articles 68 and 75 of the Rome Statute. 
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in non-territorial states and the study shows that the talk of “victims’ rights” for 

this group of crime victims is therefore misleading.151 

2.3 State responsibility for acts of private individuals 

In international law, states have been the primary subjects ever since the Peace 

of Westphalia in 1648. For a long time war was understood as exclusively an 

inter-relationship between states and the same thinking applied to reparations for 

harm caused by war.152 This means that obligations and rights under international 

law are traditionally provided for states in relation to other states, and the laws 

of state responsibility provide what happens if states violate their obligations 

towards other states. 

A number of unsuccessful attempts to codify the law on state responsibility 

took place during the past century. The International Law Commission (ILC)153 

took up their work on the topic in 1949 but only in 2001 did they conclude their 

work with the adoption of the Draft Articles on Responsibility of States for 

Internationally Wrongful Acts (ILC Draft Articles). The Draft Articles were 

forwarded to the General Assembly but without a recommendation that it be 

 
151 Chinkin, 2003; Fenwick, 1997. 
152 See for international humanitarian law Art. 3 Convention Respecting the Laws and Customs 

of War on Land (Hague Convention IV), 18 October 1907: “[a] belligerent Party which violates 

the provisions of the […] Regulations [respecting the Laws and Customs of War on Land] shall, 

if the case demands, be liable to pay compensation”. Losses caused by individuals who act on 

their own initiative and violate terms of armistice, are subject to an inter-state duty to 

compensate, according to Art. 41 of this Convention. States are also liable under Art. 51 of 

Geneva Convention I, Art. 52 of Geneva Convention II, Art. 131 of Geneva Convention III, and 

Art. 148 of Geneva Convention IV, for grave breaches of the Convention. See also Art. 68 

Geneva Convention III. Art. 91 Protocol Additional to the Geneva Conventions of 12 August 

1949 and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 

June 1977 provides that if a Party to the conflict violates the provisions of the Conventions or 

the Protocol, it “shall, if the case demands, be liable to pay compensation. It shall be responsible 

for all acts committed by persons forming part of its armed forces”. 
153 The ILC of the United Nations is specifically tasked with initiating studies and making 

recommendations on the progressive development of international law and its codification, 

according to Article 13 (1) (a) of the Charter of the United Nations. 
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considered for adoption as a treaty.154 Despite the fact that it was not adopted, it 

is influential.155  

State responsibility as formulated by the ILC rests on two basic principles. 

The first one is that responsibility emerges when states violate an international 

law obligation, either by an act or by omission. Article 1 of the Draft Articles 

provides that: “Every internationally wrongful act of a State entails the 

international responsibility of that State”. The second principle is that the act or 

omission can be attributed to a state.156 When a state is found to be in violation 

of an obligation, it is required to first cease the violation and make guarantees for 

its non-repetition. Second, it is required to make reparations for the harm 

caused.157 Such claims have traditionally been made exclusively between states.158 

State responsibility towards other states, for acts directly attributable to the 

state, is not relevant for the victims and procedures focused on in this study. The 

traditional law on state responsibility does not encompass procedures between 

 
154 Apparently, a number of governments (e.g. Austria, China, Japan, the Netherlands, the United 

Kingdom, and the United States) “doubted the wisdom of attempting to codify the general rules 

of State responsibility in treaty form, noting the need for flexibility as well as the rather tentative 

and controversial character of aspects of the text”. See James Crawford, Fourth Report on State 

Responsibility, U.N. Doc. A/CN.4/517, para. 23 (2001). 
155 The memorial of Germany in the LaGrand Case (Germany v. United States), 16 Sept. 1999 

called the ILC Articles “the most authoritative statement of customary international law on the 

matter[.]”, ibid. p. 241. 
156 Draft Articles Article 2. There are four categories of attribution, the most important one 

being acts of state organs, covered by Articles 4, 5, and 6. On the ILC Draft Articles generally, 

see Crawford, 2002. On attribution, see Condorelli & Kreβ, 2010. On the necessary link between 

the person violating the norm and the state, see e.g. ICJ, Case concerning Military and Paramilitary 

Activities in and against Nicaragua (Nicaragua v. United States), Judgment (1986), ICJ Reports 14, 

paras. 64-5; Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Yugoslavia) preliminary objections, Judgment, 11 July 1996, ICJ 

Reports 1996, para. 392. 
157 Draft Articles, Art. 42 (1): “The injured State is entitled to obtain from the State which has 

committed an internationally wrongful act full reparation in the form of restitution in kind, 

compensation, satisfaction and assurances and guarantees of non-repetition, either singly or in 

combination”. 
158 State immunity in foreign courts continues to be upheld, see e.g. ICJ, Jurisdictional 

Immunities of the State (Germany v. Italy: Greece Intervening), Judgment (2012) ICJ General 

List 143 which concerned the extent of state immunity before the International Court of Justice. 

Italian courts had on several occasions decided on claims against Germany by victims of Nazi 

war crimes. Germany brought a case to the ICJ which found that Italy was wrong to ignore the 

state immunity of Germany, and that the decisions of the Italian courts had to be rendered 

without effect. 
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individuals concerning crimes committed abroad, without affiliation to the forum 

state.  

In order for states to be seen as responsible for prosecuting and providing 

reparations procedures between individuals, there must be exceptions to this 

“state to state” approach to responsibility.  

One early exception is provided by the customary law principle of state 

responsibility for injury to aliens. This rule can be traced to the practice over at 

least the past two hundred years, of states making claims against each other for 

harm done to their citizens abroad.159 According to this principle, a state that 

injures an individual indirectly injures the state of nationality of that individual.160 

State responsibility arises at the moment of injury by an agent of the state. 

Practice also supports a responsibility for not providing remedies in cases of 

private offences.161 This type of responsibility does not apply directly to the 

situation focused on here. State responsibility for injury to aliens concerns access 

to courts in the state where the offence took place, and not access to courts in 

non-territorial states. The principle is relevant in that it indicates some idea that 

certain human rights should also be available to foreigners and that there are 

limits to how far foreigners can be discriminated against. This is not new to the 

international community, even though the protective interest is the state rather 

than individual victims, as far as injury to aliens is concerned.162 State 

responsibility for injury to aliens is also interesting in that it is seen as a precursor 

to the law on remedies.163 

The exceptions to the limits of state responsibility to state-to-state concerns, 

include the development of individuals as rightsholders under international law 

(as discussed in section 2.2), the development of individuals as (having) 

responsibilities under international law, and the concept of due diligence, 

whereby states can be seen as responsible for addressing acts of private 

individuals.  

 
159 Shelton, 2005:1, p. 59. 
160 PCIJ, Mavrommatis Palestine Concessions case, 1924, (ser. A) No. 2, p. 12.  
161 Shelton, 2005:1, p. 58 f; Francioni, 2007, p. 9 f; Seibert-Fohr, 2009.  
162 This is acknowledged in a resolution by the General Assembly; Declaration on the Human Rights 

of Individuals Who are not Nationals of the Country in Which They Live, General Assembly Resolution 

40/144, see especially Principle 5(1)(c). 
163 Shelton, 2005:1, p. 59. 
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2.3.1 Individual liability 

Just as individuals are protected by human rights, they are also considered 

responsible for certain actions under international law.164 Even when acting as 

part of the organs of the state and under orders from the state, these individuals 

are independently responsible within the international legal system.165 Individual 

responsibility was first established for the international crimes of piracy and 

slavery, offences which were also seen as offences against the whole international 

community. Responsibility was justified because the pirate and the slave trader 

were seen as hostis humani generis, enemies of all mankind.166  

The first major successful prosecutions of individuals at the international level 

were the Nuremberg and Tokyo trials. The Nuremberg International Military 

Tribunal stated: 

Crimes against international law are committed by men, not by abstract entities [of 

States], and only by punishing individuals who commit such crimes can the 

provisions of international law be enforced.167 

The International Law Commission (ILC) discussed the option of introducing a 

provision on state criminal liability, within their Draft Articles. The Commission 

considered the absence of a penal sanction for states. When they decided not to 

include such an “international crime”, they referred to the statement above.168   

Individual responsibility is based on both customary international law and 

treaties. The Nuremberg and Tokyo trials were followed by a backlash during the 

cold war but now individual responsibility is enforced through international 

criminal courts and tribunals. It is also enforced in national courts. What all these 

international and semi-international courts and tribunals have in common is that 

they adjudicate atrocity crimes on the basis of individual responsibility. 

 
164 Cassese, 2008, pp. 4-5. 
165 This means there are instances where there is a dual responsibility; criminal liability of the 

individual, falling under international criminal law, and state responsibility, regulated by 

international rules on this matter, see Cassese, 2008, p. 8. 
166 Filartiga v Pena-Irala, 630 F.2d (US 2nd Cir 1980); Cassese, 2008, p. 28. 
167 Nuremberg Judgment, (1948) 22 Trial of the Major War Criminals before the International 

Military Tribunal 466. Judgment of 1 October 1946, reprinted in AJIL, p. 221. 
168 Draft Articles on State Responsibility of States for Internationally Wrongful Acts, in Report 

of the International Law Commission on the work of its Fifty-third Session, U.N. GAOR, 56th 

Sess., Supp. No. 10, at 43, U.N. Doc. A/56/10 (28 September 2001). See Commentary on the 

Draft Articles in Report of the International Law Commission, U.N. Doc. A/56/10, pp. 110-112. 

However, the Draft Articles include obligations to make reparations. 
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Until recently only states have had the international obligation to make 

reparations, in line with the traditional view of public international law that 

obligations only concern states and not individuals. Today this view is gradually 

losing ground in the area of reparations for victims of atrocity crimes. The 

perpetrator on trial at the ICC and the ECCC is not only criminally responsible 

vis-à-vis the international community but also liable for the harm caused to the 

victims.169 International criminal law combines the international regulations on 

gross violations of human rights and humanitarian law, with the individual 

responsibility traditionally reserved for national jurisdictions. Reparation is also 

provided through the right to a remedy in human rights law, and finds expression 

in general victims’ rights instruments, as well as instruments concerning specific 

crimes.170 The analysis in Chapter 4 reveals that the individual liability for 

reparations provided in international criminal law and the right to reparations 

under various international instruments, does not affect the state’s responsibility 

to facilitate victims’ access to justice through domestic procedures directed 

against these individuals, when the crimes in question were committed abroad. 

2.3.2 Due diligence 

One aspect of state responsibility is the concept of due diligence. According to 

this concept, acts or omissions of non-state actors (themselves generally not 

attributable) may give rise to responsibility if the state fails to exercise due diligence 

in preventing or reacting to such acts or omissions.171 The obligations where this 

could prove important within the framework of this study are obligations which 

provide victims of crime with rights, such as a right of access to court. This right 

is found in numerous human rights treaties. The due diligence doctrine is 

particularly articulate within the framework of human rights law.  

 
169 Zegveld, 2010, pp. 84-85. 
170 Among others the Council of Europe has put together a number of recommendations and 

conventions regarding crime victims, and the European Union has established rights for crime 

victims in a number of legislative acts. The UN has also focused on crime victims, one important 

step being the adoption in 1985 of the Declaration of Basic Principles of Justice for Victims of 

Crime and Abuse of Power.  For victims of atrocity crimes, the Basic Principles is the most 

important instrument to date (despite being soft law). Domestically there has been a global 

development of new legislation and today many states provide financial, practical and emotional 

support to crime victims. In the area of international criminal law, the position of victims has 

evolved from the early days and, victims now have the right to participate in the proceedings and 

to reparations, at the ICC, Articles 68(3) and 75 of the Rome Statute. 
171 Hershey, 1916, p. 162. 
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While human rights treaties generally do not specify how they are supposed 

to be implemented, over time the types of obligations that are derived from 

human rights are considered to be an obligation to respect, fulfil and protect all 

human rights.172 This is the, by now well known, tri-partite due diligence 

typology, which can be found in numerous binding and non-binding 

instruments.173 It applies to all human rights, whether considered civil, political, 

or economic, social or cultural. Today the traditional distinction between first 

and second generation rights, characterized by providing for negative or positive 

obligations, seems to be outdated. All human rights are seen as equal, indivisible 

and interdependent, and the obligations derived from human rights do not differ 

according to categorization.174 

Due diligence refers to the view that in order for states to be seen as meeting 

their obligations in relation to human rights, it is not enough that they abstain 

from acts that interfere with individual freedom. In addition, active steps are 

necessary for the protection and fulfillment of human rights. A variety of 

measures can be considered, ranging from the establishment of a legal 

framework, to setting in place institutions capable of enforcing that 

framework.175 

Part of the acknowledgement of positive rights and the respect, protect, fulfil 

doctrine is the inclusion of acts of private persons within the scope of state 

responsibility in relation to human rights. The state is increasingly seen as 

responsible for protection from third parties.176 For a state to be seen as acting 

with due diligence it has to prevent “private” crimes and protect individuals from 

them. It is claimed that the due diligence standard has now become customary 

law.177  

 
172 Nowak, 2005, p. XXI. 
173 Expressions of this typology can be found particularly in relation to social and economic 

rights, e.g. in the Economic and Social Council, General Comment 12: The right to adequate food (art. 

11), 12 May 1999, U.N. Doc. E/C.12/1999/5, and General Comment No. 13: The right to education, 

U.N. Doc. E/C12/1999 Section II (3), para. 33, General Comment No. 14, August 2000, U.N. 

Doc. E/C.12/2000/411. Sometimes the terms respect, ensure respect for and enforce are used 

instead, see e.g. in the Basic Principles. Generally on the obligation to respect, protect and fulfil, 

see e.g. Eide, 2001; Steiner et al., 2008, pp. 185-192.  
174 Ibid; Nowak, 2005, p. XX; Tomuschat, 2014, p. 148.  
175 Boerefijn, 2009, pp. 171-3; Steiner et al., 2008, pp. 185-190. 
176 Wergens, 2014, p. 181 and Chapter 5. 
177 Cited in the following judgments; Eur.Ct.H.R., Osman v. the United Kingdom, Judgment of 28 

October 1998, para. 29; Inter-Am. Comm’n H.R., Maria da Penha Maia Fernandes v. Brazil, Case 

12.051, Report No. 54/01, OEA/Ser./L/V/II.111 doc. 20 rev. (2001). 
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The due diligence concept developed within the area of economic and social 

rights in general and in the area of women’s rights in particular. Traditionally, 

violence against women has been excluded from international law, arguably 

because it takes place in private homes rather than in international conflicts, and 

is committed by relatives rather than state officials.178 

Although the concept of due diligence opens the door to acknowledging state 

responsibility for violations within horizontal relations, the distinction between 

state acts and private acts is still maintained. It is upheld in the sense that in 

horizontal relations, the responsibility appears to be relative. Responsibility for 

private acts arises if there is a systematic failure to provide protection from 

private actors.179 The state can then be held responsible for its inaction.180 The 

Special Rapporteur on Violence against Women comments; “unlike for direct 

State action, the standard for establishing State complicity in violations 

committed by private actors is more relative. Complicity must be demonstrated 

by establishing that the State condones a pattern of abuse through pervasive non-

action.”181 Although atrocity crimes are themselves considered serious human 

rights violations, this study shows that a similar relativity applies to the acts of 

private individuals concerning such crimes. 

On the question of whether there is a difference between due diligence in 

relation to the traditional law of state responsibility and human rights law, there 

are those who find that human rights law is no exception to other fields of 

international law.182 Shelton argues that state responsibility follows from 

combining human rights with the ILC Draft Articles, and occurs at the moment 

a human rights treaty is violated. This finds support from the reference in the 

Barcelona Traction case to the erga omnes principle, whereby some obligations are 

 
178 On the critique of this state of affairs, see e.g. Chinkin, 1999:1, pp. 387-95. There are positive 

signs; see e.g. the Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence against Women, Article 3; “[e]very woman has the right to be free from violence in 

both the public and the private spheres”. 
179 A general overview on due diligence, see Barnidge, 2006.  
180 See, in relation to violence against women, para. 32, Report of the Special Rapporteur on 

Violence against Women, its causes and consequences, U.N.Doc. E/CN.4/1996/53, 06/02 1996. 
181 Para. 33, Report of the Special Rapporteur on violence against women, its causes and 

consequences, Ms. Radhika Coomaraswamy, submitted in accordance with Commission of 

Human Rights resolution, 1995/85 E/CN.4/1996/53, 5 February 1996. This is expressed also by 

the Inter-American Court of Human Rights in the case Velàsquez Rodríguez v. Honduras, Judgment 

of 29 July 1988, (Ser. C) No. 4, paras. 174-176, and in Maria da Penha Maia Fernandes v. Brazil, 

Report No. 54/01, Case No. 12.051, 16 April 2001, para. 56. 
182 Megrét, 2010, pp. 124-149. 
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considered to be owed towards all.183 The Inter-American Court has affirmed 

that “it is the purpose of human rights treaties to guarantee the enjoyment of 

individual human beings of those rights and freedoms rather than to establish 

reciprocal relations between States.”184 The ILC Draft Articles leaves it open as 

to who is the beneficiary of the state obligation to make reparation for an 

internationally wrongful act.185  

The scope of state responsibility has expanded over time, illustrated by the 

concepts of the tripartite due diligence typology, and negative and positive 

obligations. In a general sense, the protection of (at least serious) human rights 

violations must by now be seen as falling under the responsibility of states, 

“towards all”. This development provides a backdrop to the analysis of the 

protection of victims of atrocity crime by human rights laws, which will show 

that these modern views of human rights and state responsibility have not led to 

any extension of state responsibility to cover atrocity crimes committed abroad 

by private individuals. 

2.4 Jurisdiction in international law  

While domestic law is imposed in a vertical order, from the state to the citizens, 

international law works in a horizontal legal order. This means that international 

law is constrained by state consent and sovereignty.186 State sovereignty is both 

a basic condition for the evolvement of legal sources (through state practice and 

opinio juris) and a fundamental principle that limits jurisdiction.  

Different views exist regarding the limits of state sovereignty and international 

law. One view is based on the presumption that states may do whatever is not 

prohibited. This view can be traced to the immanence theory, and the Hegelian 

view of the State as the only creator of law and that sovereignty preceeds 

international law. International law is not about allocating competences but 

rather about establishing duties as exceptions to the initial liberty. Opposing the 

immanence theory is the attribution theory, according to which sovereignty is 

allocated to some entities by international law. The legal order controls those 

 
183 Barcelona Traction, Light and Power Co. Ltd. (Belgium v. Spain) (Second Phase), Judgment (1970) 

ICJ Reports 4, para. 33; Shelton, 2005:1, pp. 96-97. 
184 Other Treaties Subject to the Advisory Jurisdiction of the Court (Article 64 ACHR) (1982) 1 Inter-

Am.Ct.H.R. (ser. A), (1982) 3 H.R.L.J. 140, para. 24. 
185 Art. 33 (2) provides “any rights, arising from the international responsibility of a State, which 

may accrue directly to any person or entity other than a State”.  
186 Higgins, 1994, p. 1. 
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entities and a state will always have to show a specific rule of international law 

that provides it with a right to act, or at least the absence of a prohibiting rule.187 

These opposing views are relevant for the law regarding jurisdiction and the 

legal space for non-territorial states to prosecute and provide victims with 

reparations procedures. Jurisdiction is perhaps the major legal condition for 

making trials in non-territorial states possible and includes judicial, legislative, 

and administrative competence.188 An influential ruling on the limits of state 

sovereignty and jurisdiction is the PCIJ judgment in the Lotus case from 1927.189 

It is claimed that the case supports the notion that states are entitled to exercise 

any base of jurisdiction, unless such exercise is expressly prohibited.190 The 

commentators disagree about whether the discussion of and adherence to this 

“Lotus presumption” actually reflected public international law at the time.191 

Later decisions by the ICJ as well as doctrine show that the issue remains 

disputed.192 

The position taken here is that there are international law limits to jurisdiction, 

and that the extreme view that there is an absolute discretion for states, is not 

and may never have been the law.193 One sign of this step away from the 

immanence theory is that the influence of international law has grown, not least 

with the rise of the human rights field and the concept of jus cogens, both elements 

proposing an international legal order where states no longer enjoy a free margin 

of appreciation.194  

 
187 Reydams, 2003:1, p. 14; who draws his distinction between immanence and attribution theory 

on the “legal” and “pure fact” approaches to sovereignty by Koskenniemi, 1989, pp. 196-200. 
188 Akekurst, 1972, p. 17; Brownlie, 2008, p. 299; Mann 1964 p. 15. 
189 Permanent Court of International Justice, Judgment No. 9, The Case of the S.S. “Lotus” 

(1927). For a general discussion on the topic, see e.g. Koskenniemi, 1989. 
190 Six judges voted in favor of Turkey and six against, the President holding the casting vote – a 

highly exceptional procedure for the PCIJ and ICJ; Reydams 2003:1, p. 12. 
191 Reydams, 2003:1, p. 12. See e.g. in favour of the Lotus assumption, Ryngaert, 2007, and 

against, Cryer et al., 2014, p. 
192 See Barcelona Traction, Light and Power Co. Ltd. (Belgium v. Spain) (Second Phase), Judgment 

(1970) ICJ Reports 4, and support for Lotus expressed in the separate opinion of Judge 

Fitzmaurice in, para. 70; and Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996, 66, 

the majority’s view indicating a support for Lotus, and the dissenting opinion by Judge 

Shahabuddeen’s rejection of Lotus. Se comment in Mahmoudi, 1997, p. 95.  Lotus has been 

condemned by a large number of writers, see Higgins, 1994, p. 77; Mann, 1964, p. 35. 
193 A sort of middle way, could be the ”none-of-your-business”-principle; se Ryngaert, 2008, Ch. 

2; Staker, 2014, pp. 314-15. 
194 See e.g. Shaw, 2014, p. 477. 
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The view that there is some limit to state discretion, and some limits to the 

jurisdiction that states may exercise, means that these limits must be assessed. 

The idea of state sovereignty suggests that the presumption of international law 

is that jurisdiction is territorial. Extraterritorial jurisdiction generally implies that 

there are several overlapping sovereignties which may cause conflict between 

states.195 The absence of international principles of jurisdiction laid down in a 

multilateral treaty, means that states must decide on the limits of their own 

competence. States have exercised jurisdiction over transnational crime under 

four exceptions to territory as the basis for jurisdiction.196 These are jurisdiction 

based on nationality197, passive personality198, the protective principle199 and the 

principle of universality200. The first four heads of jurisdiction exercised by states, 

largely follow the basic elements of statehood. Because a state is defined by its 

having a territory, a population and a government, its jurisdiction gives it power 

over territory, and its own population and to protect its government.201 The 

universal basis for jurisdiction is not surprisingly the most controversial one. 

Jurisdiction based on the protective principle will not be addressed, as it is 

considered to overlap with the other bases of jurisdiction, in relation to atrocity 

crimes.202 

This study concerns prosecution and reparations procedures, which makes 

the exercise of both criminal and civil jurisdiction relevant. It is therefore 

pertinent to discuss whether public international law concerns itself with citizens’ 

private disputes with one another, when these citizens have different nationalities 

and the dispute has a transnational character. Traditionally, the literature on 

international law has mostly ignored civil jurisdiction.203 In 1957, Fitzmaurice 

argued that:  

 
195 Higgins points out that the most important way to avoid conflict between states is to provide 

clear norms “[...] as to which state can exercise authority over whom, and in what circumstances”, 

Higgins, 1994, p. 56. Lack of clarity concerning which state may exercise jurisdiction in a certain 

case may also increase the costs and risks for litigants, Zekoll, 2006, p. 1342. 
196 See e.g. Blakesley, 2008; Shaw, 2014. 
197 Jurisdiction over nationals for extraterritorial acts. 
198 Jurisdiction over aliens for extraterritorial acts committed against nationals. 
199 Jurisdiction over aliens for acts done abroad which affect the security of the state. 
200 Jurisdiction over aliens for extraterritorial acts. No connection to the forum state. 
201 Klabbers, 2013, p. 92. 
202 Cryer et al., 2014, p. 56. 
203 Mann, 1964, p. 73. 
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[…] public international law does not effect any delimitation of spheres of 

competence on the civil sphere, and seems to leave the matter entirely to private 

international law – that is to say in effect to the states themselves for 

determination, each in accordance with its own internal law.204  

Others have also asserted that civil jurisdiction does not raise public international 

law concerns.205 Akehurst reaches the conclusion that “customary international 

law imposes no limits on the jurisdiction of municipal courts in civil trials.”206 He 

concluded after his survey in the 1970s that states have exercised civil jurisdiction 

over wider grounds than in criminal matters, without protests from other 

states.207 Shaw maintains that this is due to the fact that public opinion is more 

easily roused when someone is indicted than in a situation where a person is 

involved in a civil case.208 Another reason might be that states choose not to 

enforce judgments which they believe to be based on excessive jurisdiction.209 

These comments suggest that civil jurisdiction is only of concern to public 

international law when states are litigating, because only in such cases may the 

state infringe on the interests of other states.210  

Other commentators suggest that excessive and abusive assertion of civil 

jurisdiction could lead to international responsibility or protests.211 Brownlie 

consistently finds that there is “in principle no great difference between the 

problems created by assertion of civil and criminal jurisdiction over aliens.”212 

Ryngaert discovers a widespread consensus in state practice that the same 

limiting jurisdictional rules apply to transnational antitrust cases, regardless of 

whether the cases are brought by states or private persons.213 In human rights 

 
204 Fitzmaurice, 1957, p. 218. 
205 Jennings, 1962, pp. 210- 211, suggests that public international law “has little to say” on civil 

jurisdiction and that a principle qualifying it is “otiose”; Mann, 1964, pp. 49-51.  
206 Akehurst, 1972, p. 177. 
207 Akehurst, 1972, pp. 152 ff. 
208 Shaw, 2008, p. 651.  
209 Akehurst, 1972, pp.170-7 stresses that judgments given on the basis of perceived excessive 

bases of jurisdiction are unlikely to be recognized in other countries. Brownlie bases his 

consideration that there is no great difference between civil and criminal jurisdiction, on the fact 

that civil, just like criminal, jurisdiction is ultimately enforced through procedures involving 

criminal sanctions, Brownlie, 2008, p. 300.  
210 Ryngaert, 2007, p. 22. 
211 Brownlie, 2008, p. 300. 
212 Brownlie, 2008, p. 300; 2003, p. 298. 
213 Ryngaert, 2007, p. 23. He discusses this in the context of antitrust tort suits in the U.S., where 

plaintiffs assert “not only their private interests but also the public interest as protected by the US 
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tort cases, even though the defendant is a private person, it may be that the state 

is indirectly put on trial, providing the foreign judge with an opportunity to pass 

judgment on state actions which by themselves could not be brought to court 

because of rules governing state immunity. Ryngaert argues that human rights 

tort suits may thus raise sovereignty concerns and upset the delicate balance of 

power in international relations.214 

The conclusion drawn is that in relation to civil claims concerning atrocity 

crimes, tort jurisdiction is a concern for public international law.215 The study 

shows that despite this, there is rarely any expression in international sources of 

the limits and possibilities for states to exercise jurisdiction in the civil sphere. 

This arguably has a dampening effect on the willingness of states to exercise at 

least universal civil jurisdiction. 

  

 
Department of Justice. This public interest may clash with the public interest which another State 

may have in the case, e.g., the interest in condoning the restrictive practice. Regulatory tort 

litigation may thus raise sovereignty concerns.” 
214 Ryngaert, 2007, p. 23. 
215 Ryngaert, 2007, p. 24. 
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3 Prosecution of atrocity crimes in 

non-territorial states 
 

This chapter addresses the international legal space for non-territorial state 

prosecution of atrocity crimes. The sources are analysed regarding their 

expressions concerning individual liability, state responsibility in relation to acts 

perpetrated by private individuals (where relevant), and extraterritorial 

jurisdiction. The analysis addresses not only a potential duty to prosecute under 

customary or treaty law, but also the right of states to prosecute according to 

international law, and the lack of rules prohibiting such action, as well as 

expressions that can be interpreted as a trend towards mandatory rules. 

The picture of the legal space for prosecution in non-territorial states, is a 

picture of multiple sources, and multiple approaches in those sources to such 

aspects of the law as obligation, responsibility, and enforcement. Conclusions are 

drawn as to the potential customary status of a duty to prosecute, but also more 

generally on the legal space within which states can act, based on the analysis of 

the expressions in the sources concerning prosecution, that is whether they are 

expressed as obligations or as permissive rules, and the territorial scope of such 

prosecutions. Conclusions regarding the strengths and weaknesses of these 

expressions are analysed, as well as the differences in legal space relating to 

various atrocity crimes. 

The chapter includes both international and national sources; the former 

structured according to the level of obligation they provide for non-territorial 

state prosecutions. Initially there is a discussion of a duty to prosecute as found 

in relation to the customary and jus cogens nature of the crimes, and in relation to 

the complementarity system of the Rome Statute. Prosecution as a state 

responsibility derived from human rights law, such as following the obligation to 

respect and ensure human rights, is also discussed. States are the only entities 

that have sovereignty and hence the right to use means of organized coercion 

and law-enforcement mechanisms. This means that the right to effective 

remedies can only be implemented by a state.216 Therefore, any analysis of the 

right to a remedy needs to take into consideration whether or not state 

responsibility extends to acts carried out by private individuals. 

 
216 Human Rights Committee, General Cmment on Article 2: The Nature of the General Legal Obligation 

Imposed on States Parties to the Covenant, adopted on 29 March 2004, U.N.Doc. 

CCPR/C/74/CRP.4/Rev.6, para. 8. 
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The chapter then goes on to analyse resolutions and drafts that explicitly refer 

to prosecution, and finally to an analysis of treaties containing an explicit duty to 

prosecute atrocity crimes, often found in the binding multilateral treaties 

providing aut dedere aut judicare formulas. This structure focusses the spotlight on 

the situation that only in such binding treaties can a non-territorial state duty to 

prosecute be found, and only in relation to other States Parties. National 

legislation and court practice is then covered. Lastly, conclusions are drawn on 

the legal space to prosecute in non-territorial states, including a discussion on the 

customary status of the duty to prosecute. The chapter shows that there is no 

customary obligation to prosecute all atrocity crimes, in all courts of the world 

regardless of where the crime was committed. Nor is there a right for victims to 

prosecute, under customary international law. However, the states are subject to 

far-reaching obligations concerning some atrocity crimes, and a move towards 

such obligations can be found in relation to the others. 

3.1 Prosecution as a consequence of the characterisation of the 

crimes 

A duty to prosecute atrocity crimes is sometimes derived from the specific 

character of the crimes, either as found under customary international law or as 

expressed with the Latin phrase jus cogens.217 This section shows that there is little 

support for these notions. 

3.1.1 Atrocity crimes as prohibited under customary law and jus cogens 

In most states there is specific legislation concerning genocide, war crimes and 

crimes against humanity. In some, they are only criminalised as ordinary crimes, 

such as murder, rape or assault. Some states consider treaty provisions to be 

directly applicable after the ratification of a treaty, others that treaties have to be 

implemented in order for them to affect the domestic level. This dichotomy 

between direct and indirect applicability of international law also shows that 

some states treat international law differently depending on the source of the 

obligation – customary international law is seen by some states as part of the law, 

even states that require treaty-based obligations to be incorporated before they 

 
217 See e.g. Orakelashvili, 2006, p. 307. 
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become applicable.218 Although the attitude towards the applicability of 

international agreements differs among states, it must be stressed that from the 

perspective of international law, states are bound if not directly upon ratification 

at least within a reasonable time, to meet their obligations according to the treaty. 

Failure to implement it cannot relieve them of this duty.219 

The prohibition of genocide has evolved into customary international law, 

albeit with a slightly different scope from that of the Genocide Convention.220 

The International Committee of the Red Cross conducted a study of 

customary international humanitarian law which concluded in 2005 that 161 such 

rules exist. To start with, the great majority of the provisions of the Geneva 

Conventions, including common Article 3, are considered to be part of 

customary international law.221 The study also showed that customary law has 

gone further than treaty law, especially in relation to non-international armed 

conflicts. Not every violation of humanitarian law constitutes a war crime. Only 

serious violations are considered to do so, and war crimes under the Geneva 

Conventions constitute only a starting point.222 

There is no international treaty codifying crimes against humanity. The 

various tribunals and courts that have been charged with the prosecution of 

crimes against humanity have used different definitions. Article 10 of the Rome 

Statute is not to be seen as a definite codification of the crime, but it reflects the 

most recent consensus among the international community.223 This situation is 

 
218 The scope and application of the principle of universal jurisdiction, Report of the Secretary-General 

prepared on the basis of comments and observations of Governments, 29 July 2010, U.N. Doc. 

A/65/181, pp. 9-10. 
219 See e.g. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, 

(2012) ICJ Reports 422, paras. 114-117, 119, in which a breach of the Torture Convention was 

found on the grounds of failure to extradite or prosecute a person accused of torture, in part 

following failure to implement necessary legislation. 
220 Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of the Congo 

v Rwanda), Jurisdiction of the Court and Admissibility of the Application, Judgment of 3 February 

2006, General List No 121 (64). See also Kleffner, 2008, p. 16 f. 
221 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (1996), ICJ Reports 226, 

pp. 257–258, paras. 79 and 82 (with respect to the Geneva Conventions) and Case concerning 

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), Judgment 

(1986), ICJ Reports 14., p. 114, para. 218 (with respect to common Article 3). 
222 See ICTY, Prosecutor v. Tadic, Appeals Chamber Judgment of 2 October 1995, para. 94, where 

the requirements for war crimes within the jurisdiction of the Tribunal were laid out. See 

comprehensive study conducted by the International Committee of the Red Cross, written by 

Henckaerts & Doswald-Beck, 2005. 
223 Guzman, 2011, pp. 62-83. 
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described as a weakness in customary international law and problematic in light 

of the principle of legality in criminal law. Therefore voices are raised in favour 

of adopting an international treaty.224 It is now accepted that a crime against 

humanity under customary law involves the commission of certain offences, in a 

widespread or systematic attack directed against a civilian population.225 Further, 

some of the underlying offences that may constitute crimes against humanity can 

be found in customary law, such as the prohibition of torture.226 More 

problematic is the precise interpretation of the different criteria. The definition 

in the Rome Statute provides guidance and is seen as a strong indicator of 

customary law.227 Customary law, however, deviates from the Statute definition 

in certain aspects.228 

The customary status of a crime stipulates that it is binding on states without 

ratification of a treaty. This means that a person can be held responsible for such 

crimes, even though the state in which it was committed had not criminalised the 

act in question. A state may exempt itself from application of new customary 

rules by persistently objecting to the rule during its formation.229 Most of 

international law is jus dispositivum, rules that States can decide whether or not 

they will be bound by. Jurists have frequently tried to classify rules as something 

more than that, as being “fundamental” or “inalienable”. Today there is strong 

support, in doctrine as well as judicial opinion, that there exists a number of such 

fundamental principles of international law; namely jus cogens norms.230 They are 

norms of such fundamental and coercive nature that they cannot be set aside by 

treaty, but only by the formation of a subsequent customary rule that has a 

 
224 Bassiouni, 2010, p. 583; Sadat et al., 2011; work by the ILC on a convention for the crime s 

progressing, see the ILC’s website; http://legal.un.org/ilc/guide/7_7.shtml, last accessed 8 

March 2017. 
225 See e.g. comments in Cryer et al., 2014 Chapter 11; O’Keefe, 2015, pp. 137 f. 
226 See e.g. Cryer et al., 2014, p. 346. 
227 See e.g. in relation to “other inhumane acts” by the ICTY Appeals Chamber in Prosecutor v. 

Stakić, Judgment of 22 March 2006, para. 315. 
228 See e.g. the controversy surrounding the requirement of a State or organizational policy; Cryer 

et al. 2014, pp. 235-240; Also, it is unclear whether enforced disappearance of persons and the 

crime of apartheid, as defined in Article 7(2)(i) and (h) respectively, are customary; O’Keefe, 

2015, p. 140. 
229 See e.g. Anglo-Norwegian Fisheries case, ICJ Reports 1951 p. 116, 131; Crawford, 2012, p. 28. 
230 Brownlie, 2008, p. 510; Lauterpacht, 1950, pp. 397-8; North Sea Continental Shelf cases, 

Judgment (1969) ICJ Reports 3, paras. 97-8 (Padilla Nervo, Sep. Op.), 182 (Tanaka, Diss. Op.), 

248 (Sørensen, Diss. Op.). 

http://legal.un.org/ilc/guide/7_7.shtml
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contrary effect. Article 53 of the Vienna Convention on the Law of Treaties 

states that: 

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm 

of general international law. […] A peremptory norm of general international law 

is a norm accepted and recognized by the international community of states as a 

whole as a norm from which no derogation is permitted and which can be 

modified only by a subsequent norm of general international law having the same 

character.231  

Peremptory norms are also referred to in the ILC Draft Articles.232 Jus cogens 

introduces limits to state discretion, and in that way resembles a constitution.233 

For example, the European Court of Justice (Court of First Instance) has 

considered the jus cogens norms as a basis for limiting the binding effect of Security 

Council Resolutions.234 The theory of jus cogens has been much debated and is 

controversial in that it introduces a vertical element into international law, a 

“supernorm”.235 It interferes with state sovereignty, some say to the point of 

“diluting the very system of international law”.236 However, there is now 

acceptance of the notion of peremptory or jus cogens norms as set out in the 

Vienna Convention on the Law of Treaties.237 

The problem with jus cogens is not so much concluding that the category exists 

but rather how to determine what norms can actually be labelled as peremptory 

norms.238 Klabbers claims that peremptory norms are established by acceptance 

of them as such, by a “fairly large” number of states that should represent all 

 
231 Vienna Convention on the Law of Treaties, Article 53, May 23, 1969, 1155 U.N.T.S. 331. 
232 Article 26 states that “Nothing in this chapter precludes the wrongfulness of any act of a State 

which is not in conformity with an obligation arising under a peremptory norm of general 

international law”. 
233 Larocque, 2008, p. 641. 
234 Yusuf v. Council and Commission, Case No. T-306/01, Judgment of 21 September 2005, paras. 

277 and 280; Kadi v. Council and Commission, Case No. T-315-01, Judgment of 21 September 2005, 

para. 226. The Court discussed this in relation to the Council’s measures towards persons listed 

as associates of terrorist groups.  
235 See e.g. D’Amato, 1990; Sadat, 2008, p. 204. 
236 Weil, 1983, pp. 413-42. The French Government expressed concern regarding the concept, 

see Deleau, 1969, pp. 7-23. 
237 Pellet, 2004, p. 444, stating that the notion of peremptory norms is no longer challenged, not 

even by France. See also Orakhelashvili, 2008, p. 35. 
238 Bassiouni, 1996, p. 67; Brownlie, 2008, p. 512. 
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“major ethical traditions”.239 Others maintain that the same method used for 

identifying customary international law should be applied.240 Yet others refer to 

the public interest of the society of nations, or morality.241  

Writers frequently mention a number of norms as relatively uncontroversial 

and generally accepted as jus cogens; the prohibitions on slavery and slave-related 

practices, torture, extrajudicial killings, war crimes, crimes against humanity, 

crimes against peace (aggression), genocide and piracy.242 Torture was mentioned 

by the ICTY in Furundzija: 

While the erga omnes nature (of the crime) appertains to the area of international 

enforcement (lato sensu), the other major feature of the principle proscribing 

torture relates to the hierarchy of rules in the international normative order. 

Because of the importance of the values it protects, this principle has evolved into 

a peremptory norm of jus cogens, that is, a norm that enjoys a higher rank in the 

international hierarchy than treaty law and even “ordinary” customary rules.243 

Genocide was classified by the ICJ as “most assuredly” prohibited as a matter of 

jus cogens in the Armed Activities case in 2006.244 

 
239 Klabbers, 2013, p. 61. 
240 Higgins raises concern about the notion that some rules possess “higher normativity” – which 

would mean that they can be treated differently as the evidence of practice is concerned; Higgins, 

1994, pp. 20-22. 
241 Orakhelashvili, 2008, Ch. 2. See also the Inter-American Commission in Victims of the Tugboat 

’13 de Marzo’, Case 11.436, Report No. 47/96, Inter-Am.C.H.R.,OEA/Ser.L/V/II.95 Doc. 7 rev. 

at 127 (1997) para. 79. Whereas international law in general has been criticised for being a 

Western creation, insensitive to other than Western sensibilities, modern scholars point to 

Chinese, Islamic and Hindu tradition that emphasize the universal values of the prohibition of jus 

cogens crimes that “shock the conscience of humankind”, in Bassiouni, 2003:2, pp. 21-55. 
242 Bassiouni, 2008, p. 207; Brownlie, 2008, p. 511; Larocque, 2008, p. 641. 
243 Prosecutor v. Furundzija, Trial Chamber Judgment, 10 December 1998, Case No. IT-95-17/1-T 

para. 153. Torture as jus cogens was also discussed in Al-Adsani at the European Court of Human 

Rights. Al-Adsani claimed that state immunity prevented his access to justice. The Court found 

that the jus cogens nature of the torture prohibition includes a removal of immunity for alleged 

perpetrators, in criminal trials but not in civil, Eur.Ct.H.R., Al-Adsani v. United Kingdom, App. No 

35763/97, Judgment of 21 November 2001, para. 66. 
244 See Case concerning Armed Activities in the Territory of the Congo (New Application: 2002) 

(Democratic Republic of Congo v. Rwanda), jurisdiction and admissibility,[2006] ICJ Reports 6, para. 

64. See also Advisory Opinion of the International Court of Justice on Reservations to the Convention on the 

Prevention and the Punishment of the Crime of Genocide, 1951 I.C.J. 1, 15, 28 May, p. 23; See also 

Prosecutor v. Krstic, Trial Chamber Judgment, 2 August 2001, Case No. IT-98-33-T, para. 541. 
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3.1.2 A general duty to prosecute jus cogens crimes 

What are the consequences of the characterization of a norm as jus cogens? Apart 

from the effect that a treaty concluded in violation of a jus cogens norm is void 

according to the Vienna Convention on the Law of Treaties, the consequences 

are unclear.245 The preparatory works of the Vienna Convention on the Law of 

Treaties does not mention any effect of a norm’s status as peremptory on states’ 

duty to prosecute violations of such norms. The ILC Draft Articles refer to 

peremptory norms in Article 41.246 In the commentary to this Article, the ILC 

mentions “[…] the duty of States to cooperate to counteract the effects of a 

serious breach of jus cogens.”247 One commentator interprets “effect” as impunity 

and “cooperate” as involving matters of arrest, prosecution and extradition in 

connection with such violations.248 It is held here that the wording of the ILC 

comment is too vague to allow such far-reaching obligations to be read into it. 

The ICJ elaborated specifically on this topic in the Barcelona Traction case. It 

stated that jus cogens norms give rise to obligations erga omnes.249 In that case it 

meant that any state may invoke the violation of the norm. This could be 

understood, which Bassiouni does, as meaning that states are obliged not to grant 

impunity to violators of erga omnes crimes but instead to prosecute or extradite 

them.250 Judges Higgins and Kooijmans in the later ICJ case Wall has criticised 

the manner in which such conclusions are drawn from the Barcelona Traction 

case.251 Higgins in her Separate Opinion holds that the Barcelona Traction case 

should not be given too much weight in relation to third party obligations; “[…] 

that dictum was directed to a very specific issue of jurisdictional locus standi […]. 

It has nothing to do with imposing substantive obligations on third parties to a 

case”.252  

 
245 Article 53, Vienna Convention. 
246 It states inter alia that no State shall recognize as lawful a situation created by a serious breach 

within of peremptory norms, nor render aid or assistance in maintaining that situation. 
247 ILC Reports 2001, commentary to Article 41, 287, para. 3. 
248 Orakhelashvili, 2006, p. 307. 
249 Barcelona Traction, Light and Power Co. Ltd. (Belgium v. Spain) (Second Phase), Judgment (1970) 

ICJ Reports 4, paras. 33-34. 
250 Bassiouni, 1996, p. 63. Also advocated by Orakhelashvili, 2006, p. 306. 
251 As a reaction to the weight attributed to the Barcelona Traction case in Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territory (Wall), Advisory Opinion (2004) ICJ 

Reports 36, para. 159. 
252 Separate Opinion, paras. 37 and 40 in Wall. 
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The ICJ has further discussed state obligations to prosecute and punish in the 

Genocide case. They held that the prohibition of genocide as well as the state 

obligation to prevent and punish genocide is binding, even without any 

conventional obligation, and that this obligation it not territorially limited.253 This 

was confirmed in the Bosnian Genocide Case in 1996.254 In neither of these cases 

did the Court explicitly draw its conclusion on the basis that the crimes had the 

status of jus cogens. The ICJ concluded in Belgium v. Senegal that torture was to be 

seen as jus cogens. This could be seen as indicating that a duty to extradite or 

prosecute does not automatically follow from the prohibition of torture being jus 

cogens.255 There are, however, some national cases where such explicit 

acknowledgment is made. One is the Australian case Nulyarimma: 

As explained earlier it is not in dispute that the acceptance under international law 

of a universal crime which has attained the status of jus cogens obliges a nation 

state to punish an offender or to extradite that offender, who is within its territory, 

to a state that will punish the offender.256 

Similar expressions have been made by the German 

Bundesverfassungsgericht257, the Hungarian Constitutional Court258 and by one 

of the Judges in Pinochet259. 

In Furundzija, on the other hand, the ICTY discussed the effects of jus cogens 

as being the entitlement it provides states “to investigate, prosecute and punish or 

extradite individuals accused of torture, who are present in a territory under its 

jurisdiction”.260  

 
253 ICJ, Reservations to the Convention on the Prevention and the Punishment of the Crime of Genocide, 28 

May 1951, 1951 ICJ Reports 1, 15, p. 23. 
254 ICJ, Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Yugoslavia) preliminary objections, Judgment, 11 July 1996, ICJ 

Reports 1996, para. 31. 
255 Foakes & Zgonec-Rožej, 2013, p. 3; Questions Relating to the Obligation to Prosecute or Extradite 

(Belgium v. Senegal), ICJ Reports 2012, paras. 99-104.  
256 Nulyarimma v. Thompson [1999] FCA 1192 (Australia), para. 141. 
257 Bundesverfassungsgericht, 1290/99, Decision of the 4th Chamber, 2nd Senate, 12 December 

2000, para. 17. 
258 Hungarian Constitutional Court, Decision No. 53/1993, para. V. 1. English translation in 

Eur.Ct.H.R., Korbely v. Hungary, App. No. 9174/02, Judgment 19 September 2008, para. 18. 
259 British House of Lords, Reg v Bow Street Magistrate, Ex parte Pinochet Ugarte (No. 3) [1999] 2 All 

ER 97, HL, Lord Hope.  
260 ICTY, Prosecutor v. Anto Furundzija, TC Judgment, Case No. IT-95-17/1-T, paras. 155-156. 
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To conclude, there are authors who advocate that an obligation to prosecute 

follows the peremptory status of these crimes but the support for such a far-

reaching conclusion is limited. There is some case law in support but just as often 

case law refers not to jus cogens but to the customary status of the crimes, or erga 

omnes obligations, when acknowledging a customary duty to prosecute. 

Sometimes reference is made to an entitlement to prosecute rather than a duty 

to do so. In line with Seibert-Fohr, it is acknowledged that there are no additional 

effects from the classification of norms as jus cogens than those which follow the 

Vienna Convention on the Law of Treaties, i.e. voidness.261 The concept of jus 

cogens may coexist with concepts such as erga omnes and mandatory universal 

jurisdiction in relation to certain atrocity crimes. 

3.1.3 Jus cogens and jurisdiction 

Just as jus cogens has been used as an argument in favour of a duty to prosecute 

atrocity crimes, it has also been used to argue that states may exercise universal 

jurisdiction. As mentioned above, the judges in Furundzija262 found states had a 

right to prosecute jus cogens crimes and also discussed the universal character of 

this entitlement. They found it inconsistent to prohibit torture on the one hand 

and on the other hand to bar states from punishing and prosecuting torturers 

who committed the offence abroad. In their discussion on universal jurisdiction 

they referred to support provided for this view by other courts.263  The ICTY 

concluded that the status of jus cogens provides the states with a right (although 

not necessarily an obligation) to investigate and prosecute the crimes universally. 

Another example of this line of argument is presented by the Australian court in 

Nulyarimma.264 

Are such arguments convincing? It is more common for courts to argue for 

the exercise of universal jurisdiction as is done in Demjanjuk; “It is the universal 

character of the crimes in question [i.e. atrocity crimes] which vests in every State 

 
261 Article 53 of the Vienna Convention. See Seibert-Fohr, 2009, p. 251. 
262 Prosecutor v. Anto Furundzija, TC Judgment, Case No. IT-95-17/1-T, paras. 155-156. 
263 See e.g. District Court of Jerusalem, Attorney General of Israel v. Eichmann, Judgment of 11 

December 1961, Criminal Case 40/61; Supreme Court of Israel, Attorney General of Israel v. 

Eichmann, Judgment of 29 May 1962, Criminal Appeal 336/61. 
264 Nulyarimma v. Thompson [1999] FCA 1192 (Australia), para. 141. 
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the authority to try and punish those who participated in their commission”.265  

In Demjanjuk, atrocity crimes are referred to as being “universally condemned” 

and the perpetrators as “enemies of all people”. The crimes are seen as offences 

“against the law of nations or against humanity” and the prosecuting nation is 

seen as acting for all nations, and upholding their interest.266 The point that 

emerges from this is that it seems as though the same arguments are being used 

to categorise a crime as jus cogens as are used to establish the lawfulness or 

obligation to exercise universal jurisdiction, but that does not mean that the jus 

cogens status in itself provides universal jurisdiction. It is rather the universal 

condemnation of the crimes in question, expressed in treaty texts, state practice 

etc. that can render support for universal jurisdiction, than their status as jus cogens. 

A final point to make is that the ICJ has never based its jurisdiction on a jus 

cogens norm, but has instead maintained a clear distinction between the legal 

character of a rule and the Court’s own jurisdiction.267 This calls for the concept 

of jus cogens to be used cautiously as an argument in favour of non-territorial states 

having a duty to prosecute atrocity crimes. 

3.2 The complementarity system of the ICC 

The Rome Statute grants criminal jurisdiction to the International Criminal 

Court, a legal entity sui generis, and the provisions are mainly concerned with the 

operations of the Court. Some commentators argue that the Statute also contains 

an obligation for states to prosecute the Rome Statute crimes in their own 

courts.268  

3.2.1 A general duty to prosecute Rome Statute crimes 

The Rome Statute does not express a duty to prosecute in its operational parts, 

but the Preamble contains the following words: ”[…] recalling that it is the duty 

of every State to exercise its criminal jurisdiction over those responsible for 

 
265 In the Matter of the Extradition of John Demjanjuk, 612 F. Supp.544, 558 (N.D. Ohio 1985). See 

also Demjanjuk v. Petrovsky, 776 F. 2d 571 (6th Cir. 1985), cert. denied, 475 U.S. 1016, 106 S. Ct. 

1198, 89 L. Ed. 2d 312 (1986). 
266 In the Matter of the Extradition of John Demjanjuk, ibid. 
267 See ICJ, Jurisdictional Immunities of the State (Germany v. Italy; Greece Intervening), Judgment 3 

February 2012, ICJ General List 143. 
268 Kleffner, 2008. 
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international crimes”.269 It has been argued that this imposes a duty on the States 

Parties to prosecute the ICC crimes.270 Jann Kleffner has extended this argument 

proposing that the word ”recalling” indicates that the Preamble does not add 

anything to pre-existing obligations to prosecute or extradite. Kleffner finds that, 

combined with the principle of complementarity provided in the Rome 

Statute,271 it appears that a duty to prosecute is intended in paragraph 6 of the 

Preamble. He concludes that the unwillingness and inability in the 

complementarity regime “captures important requirements that States have to 

satisfy in order to be considered compliant with that obligation.”272  

Kleffner’s line of argument presents a way out of incompatible earlier treaty 

rules on aut dedere aut judicare for ICC crimes (described in detail in section 3.6). 

Several states have acknowledged a duty to prosecute as issuing from the ICC 

Statute.273 Preambular provisions may, admittedly, be legally binding, provided 

that they are sufficiently precise and clear regarding their contents, and that there 

is a regime in place for their enforcement.274 However, the Rome Statute 

Preamble is simply not sufficient to serve as a base for an obligation in this 

respect. The reference to international crimes contradicts the interpretation that 

the Preamble does not add anything new to pre-existing obligations. The Rome 

Statute introduced new crimes or modernized older ones, in relation to existing 

customary law at the time of its adoption. The drafters of the Rome Statute had 

every opportunity to put detailed rules on the issue of national prosecution in the 

operational parts of the treaty, in the same way as other matters are dealt with, 

but chose not to do so.275 Instead, several articles make it clear that the statute 

 
269 Rome Statute Preambular paragraph 6. 
270 Benvenuti, 1999, pp. 21-22; Akhavan, 2010. 
271 Article 17 (1)(a-b) states that the Court shall determine that a case is inadmissible where; The 

case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State 

is unwilling or unable genuinely to carry out the investigation or prosecution./ The case has been 

investigated by a State which has jurisdiction over it and the State has decided not to prosecute 

the person concerned, unless the decision resulted from the unwillingness or inability of the State 

genuinely to prosecute. 
272 Kleffner, 2008, p. 253. 
273 Ferdinandusse, 2006, pp. 217-8. 
274 Kleffner, 2008, pp. 237-8, referring to the Vienna Convention on the Law of Treaties, Article 

31 (2), chapeau. Further, see ICJ, Case Concerning Rights of Nationals of the United States in Morocco 

(France v United States) Judgment (1952) ICJ Reports 176, p. 196; The Asylum Case (Colombia v Peru) 

(1950) ICJ Reports 266, p. 282. 
275 Article 29 provides that “[t]he crimes within the jurisdiction of the Court shall not be subject 

to any statute of limitations” but to read this as a substantive obligation to prosecute would be 

going far beyond the text of the provision. See Seibert-Fohr, 2003, p. 559. 
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does not interfere with national jurisdictions; in Article 25 para. 4 of the Statute, 

reference is made to state responsibility under international law, and Article 80 

provides that the Statute affects neither domestic penalties nor domestic laws.  

The Rome Statute was not intended to function as an instrument for the 

international enforcement of state obligations to prosecute, but is instead 

concerned with international prosecution.276 The ICC was meant to supplement, 

not enforce, national prosecution. Judges Higgins, Kooijmanns and Buergenthal 

of the ICJ pointed out in their Joint Separate Opinion in the Arrest Warrant Case 

that jurisdiction “may be exercised by States on a voluntary basis under the Rome 

Statute”.277 

The conclusion to be drawn from this must be that the Rome Statute does 

not include a duty to prosecute. That said, the complementarity principle can be 

relevant in relation to national prosecution. One effect of the Rome Statute is 

that States have enacted new legislation concerning atrocity crimes,278 it has also 

 
276 The reference to national prosecution in the Preamble concerns existing obligations, but these 

obligations were not incorporated in the Statute. In the Preparatory Committee, a number of 

delegations said that the Rome Statute in no way diminishes the duty of states to prosecute. The 

creation of the Court itself was seen as a way for states to exercise said obligation, Report of the 

Preparatory Committee on the Establishment of an International Criminal Court, Vol. 1, Proceedings of the 

Preparatory Committee, GAOR, 51st Sess., Suppl. No. 22, U.N. Doc. A/51/22, page 36, para. 

156. 
277 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), (2002) ICJ Reports 3. 

Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, para. 51. 

 278 Examples of ICC implementing legislation, see e.g. Australia: Section 268.117 (1) of the 

International Criminal Court (Consequential Amendments) Act 2002 No 42, 2002, entered into 

force 28 June 2002; Belgium: Article 6 (1)(1bis) of the Law of 17 April 1878 (Code of Criminal 

Procedure), as amended on 7 August 2003; Canada: Section 8 (b) of the Crimes Against 

Humanity and War Crimes Act, assented to 29 June 2000; Costa Rica: Article 7 of the Penal 

Code as amended by Law 8272 of 2 May 2003, published and entered into force on 22 May 2002; 

Croatia: Article 10 (2) of the Law on the Application of the Statute of the International Criminal 

Court, November 2003; Germany: Section 1 of the Code of Crimes againstInternational Law, 26 

June 2002; Malta: Article 5 (1)(d) in conjunction with Article 54A of the Penal Code as amended 

by Act XIV 2002.13 of 13 December 2003; South Africa: Section 4 (2)(b) and (c) of the 

Implementation of the Rome Statute of the International Criminal Court Act, 2002, came into 

effect on 16 August 2002; Sweden: Lag (2014:406) om straff för folkmord, brott mot 

mänskligheten och krigsförbrytelser; Trinidad and Tobago: Section 8 of the International 

Criminal Court Act 2006 of 24 February 2006; United Kingdom: Sections 51 (2)(b) and 58 (2)(b) 

of the International Criminal Court Act 2001, entry into force 1 September 2001 and Section 1 

(2)(b) of the International Criminal Court (Scotland) Act 2001, passed on 13 September 2001. 

Further examples provided in Kleffner, 2008, p. 276, footnote 201.  
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inspired some case-law in the States Parties.279 The Office of the Prosecutor of 

the ICC early on launched the policy of “positive complementarity” meaning 

measures to encourage national proceedings.280 Measures considered by the OTP 

include providing states with evidence, technical support and legal tools to 

empower domestic criminal jurisdictions.281 There is not much support under the 

Rome Statute for the Prosecutor to take such measures, but there are some 

relevant provisions. For example, very early in the process the Prosecutor seeks 

to alert the relevant state of the possibility of taking action itself.282 This dialogue 

continues with the notification procedures under Article 18 (1)283 and Article 

19.284 Instead of coercing states to overcome the obstacles to effective national 

investigations and prosecutions, here the role of complementarity is to persuade 

them to do so. A form of interaction may occur between the ICC and individual 

states. It is this way that the principle of complementarity should be viewed. 

Rather than laying obligations on States Parties in general, it may in specific cases 

persuade states to overcome obstacles to national prosecution – whether these 

stem from “unableness” or “unwillingness”.285 Experience so far, unfortunately, 

gives cause to question the catalysing effect of the International Criminal 

Court.286 

3.2.2 The Rome Statute and jurisdiction 

The preparatory work on the Rome Statute indicates that the subject of the 

Court’s jurisdiction was disputed. At the conference where this was discussed, 

Germany held that the Court should have jurisdiction over war crimes, genocide 

and crimes against humanity, regardless of whether or not a specific state had 

consented to ICC jurisdiction. Germany based its position on the argument that 

all states can exercise universal jurisdiction over the crimes in question, and if 

 
279 See further on national case-law in section 3.6 with regard to prosecution, and section 4.7 

with regard to reparation procedures. 
280 See e.g. Moreno-Ocampo, 2003; Nouwen, 2013, p. 97. Among the first to assess the 

phenomenon were Dancy & Montal, 2015. 
281 Nouwen, 2013, p. 97. 
282 See ICC Office of the Prosecutor document of September 2003 titled “Annex to the ‘Paper 

on some policy issues before the Office of the Prosecutor’: Referrals and Communications”. 
283 According to which cases are initiated following State referrals and investigations proprio muto. 
284 According to which cases are initiated following Security Council referrals.  
285 See generally, Kleffner, 2008, pp. 326-331. 
286 See case studies by Nouwen, 2013, and Sriram & Brown, 2012. 
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states are entitled to do this, then so too should the ICC. At the first discussion 

on jurisdiction, many agreed with Germany, but the proposal was not generally 

approved. Instead the compromise that is reflected in Article 12 was reached.287 

A last point needs to be made in relation to Article 17 and the 

complementarity principle. Article 17 provides that a case is inadmissible if it is 

being investigated or prosecuted by a state which has jurisdiction over it, unless 

that state is unwilling or genuinely unable to carry out the investigation or 

prosecution. It is not certain from the wording whether this means that the 

Court, in its admissibility proceedings, should only consider the willingness and 

ability of states with territorial jurisdiction over the offence. It is probable that 

the presence of an offender in a non-territorial state could result in the case being 

inadmissible in the ICC. This would be the case if a State Party wished to exercise 

universal jurisdiction and initiate investigation and prosecution. Article 19(2)(b) 

lays down that any state which has provided its own courts with jurisdiction may 

challenge the Court’s admissibility.288 This national jurisdiction may be based on 

territory, the protective principle, the nationality of the suspect or the victim or 

universality.289 Another issue is whether the prosecutor, according to Article 18, 

must notify such states. According to the said Article, the Prosecutor must notify 

such states that would normally exercise jurisdiction, meaning jurisdiction based 

on territoriality and active nationality. To summarize, a duty for states to 

prosecute the Rome Statute crimes cannot be read into the Rome Statute. 

However, it is evident from the above that the Statute does envisage a 

complementary role for national jurisdictions and that this role encompasses 

states acting under all possible bases for jurisdiction. 

3.3 Prosecution as a result of human rights obligations 

This section reflects the necessity to look beyond sources that relate directly to 

atrocity crimes. Broader human rights conventions may be interpreted to include 

an obligation to investigate and prosecute atrocity crimes. An implied duty to 

prosecute may follow from the duty to “respect and ensure” the rights granted 

in the various conventions, or from the right to a remedy.290 This follows from 

the simple assumption that probably all atrocity crimes fall within the meaning 

 
287 Williams & Schabas, 2008, pp. 547-555.  
288 Article 19(2)(b). 
289 Hall, 2008, p. 649. 
290 Article 8 of the Universal Declaration of Human Rights, right to a remedy. 
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of serious violations of human rights, at least when governments are responsible 

for them.291 Both international and regional treaties and soft-law instruments and 

case law need to be analysed. This section will also cover provisions in victims’ 

rights instruments that do not include an express duty to prosecute, but where 

such a right is implied in other rights.  

In several of the instruments, prosecution is discussed together with a duty to 

investigate. It should be stressed that these are two distinct duties, that an 

investigation, for instance by a truth commission, does not relieve the state from 

the duty to prosecute. Often, a duty to prosecute exists in addition to the duty to 

investigate.292  

3.3.1 International Covenant on Civil and Political Rights 

The ICCPR, together with the Universal Declaration of Human Rights and the 

International Covenant on Economic, Social and Cultural Rights293 form the 

“international Bill of Human Rights”. It has been said that the economic, social, 

cultural, civil and political rights guaranteed by the two Covenants “represent the 

most authoritative universal minimum standard of present international human 

rights law”.294 One reason for this is that the Covenants enjoy wide acceptance. 

The ICCPR has over 160 States Parties.295 The Covenant does not lay down an 

explicit duty to prosecute but the treaty body monitoring the Covenant’s 

implementation, the Human Rights Committee, has interpreted various rights 

under the Covenant as including such a duty.296   

The Human Rights Committee has traditionally read the duty to prosecute 

into Article 2(1), which bestows a duty on states to respect and ensure the rights 

recognized in the Covenant. First a violation of a substantive rule, such as the 

right to life, is identified,297 then the Committee reads a duty to prosecute into 

the obligation to respect and ensure the Covenant rights.298 In several cases, a 

 
291 Cryer et al., 2010, p. 70. 
292 See e.g. Inter-Am.Ct.H.R., Godinez Cruz, v. Honduras, Compensatory Damages, Judgment of 

21 July 1989, (Ser. C) No. 8, para. 30; ECtHR, Hugh Jordan v. the United Kingdom, App. No. 

24746/94, Judgment of 4 May 2001, para. 130. 
293 International Covenant on Economic, Social and Cultural Rights (1966). 
294 Nowak, 2005, p. XX. 
295 http://indicators.ohchr.org/  (last accessed 23 September 2016). 
296 For a comprehensive analysis on this practice, see Seibert-Fohr, 2009, Chapter 2. Also 

Nowak, 2005. 
297 Article 6. 
298 Article 2(1) and 2(2). See further Seibert-Fohr, 2009, Chapter 2. 

http://indicators.ohchr.org/
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duty to prosecute has also been found in relation to the right to a remedy under 

Article 2(3).299  In a number of cases, the Committee has seen the duty to 

prosecute as part of a state’s obligation directly connected to a substantive rule, 

in cases where the state’s failure to deal with the crimes is so systematic that it 

risks leading to further crimes.300 This duty to prosecute does not follow any 

violation of the Covenant. The Committee has found such a duty to exist notably 

in relation to conduct recognized as criminal under domestic or international law, 

such as torture, summary and arbitrary killing and enforced disappearance.301 

Attempts have been made to broaden the foundation for the duty to 

prosecute. For example, it has been argued unsuccessfully in cases before the 

Human Rights Committee that a duty to prosecute also ensues from the right to 

a fair trial and the qualification of the principle of legality.302 The former 

provision states that “[i]n the determination of any criminal charge against him 

[…]everyone shall be entitled to a fair and public hearing by a competent, 

independent and impartial tribunal established by law.” This text indicates that 

the provision only applies to the accused as being the person who has “criminal 

charges against him”. It is the fair trial of the accused that is pertinent. The 

Human Rights Committee has found in several cases that a victim’s right to 

demand prosecution could not be read into this article.303 The Committee has 

consistently stated that the duty to prosecute does not mean that an individual 

 
299 Article 2 (3)(a) provides that each State Party to the Covenant undertakes “To ensure that any 

person whose rights or freedoms as herein recognized are violated shall have an effective remedy, 

notwithstanding that the violation has been committed by persons acting in an official capacity”. 

See e.g. H.R.Com., Bautista v. Colombia, Comm. No. 563/1993), 27 October 1995, U.N. Doc. 

CCPR/C/55/D/563/1993 (1995), paras. 8.2 and 10, and H.R.Com., Arhuaco v. Colombia, 

Communication No. 612/1995, 14 March 1996, U.N.Doc. CCPR/C/56/D/612/1995, paras. 

5.2, 8.8 and 10; H.R.Com., General Comment No. 31: The Nature of the General Legal 

Obligation Imposed on States Parties to the Covenant (Art. 2), U.N. Doc. 

CCPR/C/21/Rev.1/Add. 13, para. 16. 
300 H.R.Com., General Comment No. 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant (Art. 2), U.N. Doc. CCPR/C/21/Rev.1/Add. 13, para. 8. 
301 H.R.Com., General Comment No. 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant (Art. 2), U.N. Doc. CCPR/C/21/Rev.1/Add. 13, para. 18. 
302 Article 14 (1) and 15 (2) ICCPR. 
303 H.R.Com., H.C.M.A. v. The Netherlands, Comm. No. 213/1986, 30 March 1989, U.N. Doc. 

A/44/40, 267, para. 11.6. In this case, a violation of the article was alleged because the author of 

the communication had been unable to prosecute a police officer who had allegedly assaulted 

him. See also Acuña Inostroza, where the authors alleged that an amnesty law violated their right to 

a fair and impartial hearing; H.R.Com., Acuña Inostroza et al. v. Chile, Communication No. 

717/1996, 16 September 1999, U.N. Doc. CCPR/C/66/D/717/1996, para. 3.3 (1999).  
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has a right to require that the State Party criminally prosecute another person.304 

The right for victims seems to be to have an official investigation,305 identification 

of those responsible, compensation and the prevention of future violations.306 

Failure to conduct investigations is seen as both an obstacle to identifying the 

responsible party and to providing the victim with civil redress.307  

Does the state responsibility to prosecute violations of the ICCPR cover acts 

carried out by private individuals? Answering this requires looking further into 

the interpretation of the general obligations of the state, as expressed in article 

2(1), to respect and ensure the Covenant rights. One example of this is that if 

murder is not prosecuted, the right to life under the ICCPR would be neither 

respected nor ensured. The Human Rights Committee requires that criminal acts 

leading to deprivation of life must be punished, regardless of whether the act was 

committed by public officials or private individuals.308 The drafting history of 

Article 6 (1) (the right to life) shows that it was intended to protect the individual 

against public and private interference.309 

 
304 H.R.Com., Ley de Punto Final in Argentina, Comm. Nos. 275, 343, 344, 345/1988, 26 March 

1990, U.N. Doc. CCPR/C/38/D/275/1988 (1990), para. 5.5; H.R.Com., Vicente et al. v. Colombia, 

Comm. No. 612/1995, 29 July 1997, U.N. Doc. CCPR/C/60/D/612/1995, para. 8.8.  
305 H.R.Com., Rodriguez v. Uruguay, Comm. No. 322/1988, 19 July 1994, U.N. Doc. 

CCPR/C/51/D/322/1988, para. 14. 
306 See e.g. H.R.Com., Chonwe v. Zambia, Comm. No. 821/1998, 25 October 2000, U.N. Doc. 

CCPR/C/70/D/821/1998, p. 7 (attempted killing), here, damages were dependent on the state 

being responsible for the shooting; H.R.Com., Vicente et al. v. Colombia, Comm. No. 612/1995, 29 

July 1997, U.N. Doc. CCPR/C/60/D/612/1995, para. 10 (arbitrary detention, torture and 

forced disappearance); H.R.Com., Atachahua v. Peru, Comm. No. 540/1993, 25 March 1996, U.N. 

Doc. CCPR/C/56/D/540/1993, para. 10 (disappearance); H.R.Com., Bautista v. Colombia, 

Comm. No. 563/1993), 27 October 1995, U.N. Doc. CCPR/C/55/D/563/1993 (1995), para. 10 

(disappearances); H.R.Com., Rodriguez v. Uruguay, Comm. No. 322/1988, 19 July 1994, U.N. Doc. 

CCPR/C/51/D/322/1988, para. 14 (arbitrary detention and torture); H.R.Com., Tshiongo v. Zaire, 

Comm. No. 366/1989, 2 November 1993, U.N. Doc. CCPR/C/49/D/366/1989 para. 7 

(arbitrary detention and torture). 
307 H.R.Com., Rodriguez v. Uruguay, Comm. No. 322/1988, 19 July 1994, U.N. Doc. 

CCPR/C/51/D/322/1988. 
308 H.R.Com., General Comment No. 6: The Right to Life (Art. 6), U.N. Doc. HRI/GEN/1/Rev. 1, 

p. 6, para. 3. 
309 U.N. ESCOR Commission on Human Rights, 5th Sess., Supplement No. 5, U.N. Doc. 

E/CN.4/SR.90 (1949), paras. 8-10, 12. An indirect horizontal effect can be found in the ICCPR 

Article 20, which proscribes the prohibition of war propaganda by law and Article 8 which 

prohibits slavery. In these situations it is irrelevant whether the prohibited acts are committed by 

public or private persons. Nowak holds that the obligation to protect individuals against undue 

interference by private parties applies, in principle, to all human rights (2005, p. 39).   
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In its General Comment 31, on article 2 the Human Rights Committee has 

explained that: 

The positive obligations on States Parties to ensure Covenant rights will only be 

fully discharged if individuals are protected by the state, not just against violations 

of Covenant rights by its agents, but also against acts committed by private persons 

or entities that would impair the enjoyment of Covenant rights in so far as they 

are amenable to application between private persons or entities. There may be 

circumstances in which a failure to ensure Covenant rights as required by article 2 

would give rise to violations by States Parties of those rights, as a result of States 

Parties’ permitting or failing to take appropriate measures or to exercise due 

diligence to prevent, punish, investigate or redress the harm caused by such acts 

by private persons or entities.310 

This comment shows recognition that punishment of private individual 

perpetrators is required in order for fundamental human rights to be effectively 

secured. The Human Rights Committee has repeatedly requested that States 

Parties punish private individual perpetrators.311 The Human Rights Committee 

has observed that states need to punish a number of different offences which 

typically involve private perpetrators. These are e.g. domestic violence, serious 

cases of female exploitation, and trafficking of women and children.312 In relation 

to torture (Article 7), in its general comment the Committee calls on States 

Parties to indicate in their reports “provisions of their criminal law which 

penalize torture[…]specifying the penalties applicable to such acts, whether 

committed by public officials or other persons acting on behalf of the State, or 

by private persons.”313  

But does this inclusion of private acts mean that they have to be prosecuted 

or do other responses suffice? According to Seibert-Fohr, it depends on the 

convention right in question and the scope of horizontal effect it creates. She 

 
310 H.R.Com., General Comment No 31: The Nature of the General Legal Obligation Imposed on States 

Parties to the Covenant (Art. 2), U. N. Doc. CCPR/C/21/Rev. 1/Add. 13, para. 8.  
311 H.R.Com., Concluding Observations of the Human Rights Committee: Yemen, U.N. Doc. 

CCPR/C/79/Add. 51, para. 11 (1995), where the Committee criticised amnesties for HR abuses 

by civilians. 
312 See e.g. H.R.Com., Concluding Observations of the Human Rights Committee: Mali, U.N. Doc. 

CCPR/CO/77/MLI, pars. 12, 18 (2003); Concluding Observations of the Human Rights Committee: 

Uganda, U.N. Doc. CCPR/CO/80/UGA, para. 11 (2004); Concluding Observations of the Human 

Rights Committee: Slovenia, U.N. Doc. CCPR/CO/84/SVN, para. 11 (2005). 
313 H.R.Com., General Comment No. 20: Replaces General Comment 7 concerning Prohibition of Torture and 

Cruel Treatment or Punishment (Art. 7), U.N. Doc. HRI/GEN/1/Rev. 1, p. 32, para. 13. 
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concludes that “[o]nly if there is a duty to protect individuals against interference 

from individual parties, can a duty to punish private offenders be assumed. The 

greater the number of people affected and the more grave the violation, the more 

the State party is required to intervene in private matters in order to combat an 

impression of impunity and to prevent future violations.”314 It could be argued 

that atrocity crimes come into this category, perhaps with the exception of some 

underlying offences that may constitute atrocity crimes. 

According to the ICCPR, a remedy is to be afforded “notwithstanding” the 

fact that the violation was carried out by state organs.315 Some interpret this to 

mean that the rights are not only protected from violations by the state, but also 

by private individuals.316 However, this is not the only possible interpretation. At 

the time this Convention was adopted, the focus was on securing remedies for 

victims of state-sponsored crime, and ensuring that state officials should not be 

immune from accountability.317 It cannot be concluded from the reading of the 

Article that it encompasses private acts. There are other provisions in the 

Convention that are more open to interpretation of having such a horizontal 

effect. 

Given that states are under an obligation to prosecute atrocity crimes under 

the ICCPR, what is the territorial scope of that obligation? The territorial scope 

of the treaty is expressed in Article 2(1) which provides that: “Each State Party 

to the present Covenant undertakes to respect and to ensure to all individuals 

within its territory and subject to its jurisdiction the rights recognized in the 

present Covenant, […]”. This formulation, which was discussed before the treaty 

was adopted, was suggested by the USA but criticised by the French who sought 

to have it replaced by a mere reference to “jurisdiction”. The discussion shows 

that states were concerned that the treaty would pass on human rights obligations 

to states for persons under their jurisdictional authority but outside their 

territory.318   

States Parties are not responsible for violations of the Covenant by persons 

over whom they have personal jurisdiction when such violations occur abroad, 

and are attributable to “some other sovereign”. Apparently, the formulation of 

Article 2(1) was designed to exclude the states from such responsibility.319 This 

 
314 Seibert-Fohr, 2009, p. 34. 
315 Article 2 (3) of the ICCPR.  
316 In relation to the ICCPR, see e.g. Nowak 2005 p. 40, Seibert-Fohr 2009 p. 32. 
317 Wergens, 2014, p. 213; White & Ovey, 2010, p. 141-142; Zwaak, 2006, pp. 31, 1024-1026. 
318 Bossuyt, 1987, pp. 54-5; Nowak, 2005, p. 43. 
319 Nowak, 2005, p. 43 f. 
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follows a traditional narrow view of jurisdiction according to which states are 

only responsible for what takes place on their territory. What is interesting is that 

France, at least, wanted to include jurisdiction in the formulation instead of 

relying only on territory, opening up broader obligations than the merely 

territorial.  

The Human Rights Committee has reaffirmed that the human rights 

obligations are primarily territorial320 but the ICJ found an exception when states 

exercise jurisdiction outside their own territory in the Wall.321 Such extraterritorial 

obligations were considered by the Human Rights Committee in relation to 

activities by German companies abroad.322 In line with this, the Human Rights 

Committee expressed their view in their general comment that the state’s 

obligation to ensure the rights of the Covenant extends to anyone within its 

power or effective control. This means that State Parties acting outside their 

territory are responsible for persons under the power or effective control of the 

forces of that state, “regardless of the circumstances in which such power or 

effective control was obtained, such as forces constituting a national contingent 

of a State Party assigned to an international peace-keeping or peace-enforcement 

operation.”323  

The Human Rights Committee also challenged the territorial scope of the 

obligations under the Covenant when it asked State Parties to “assist each other 

in bringing to justice perpetrators of serious human rights violations that are 

punishable under domestic or international law”.324 Perhaps this can be seen as 

an indication that general human rights instruments are influenced by the aut 

 
320 See e.g. Human Rights Committe, Delia Saldias de Lopez v Uruguay, Comm. No. 52/1979, 29 

July 1981, U.N. Doc CCPR/C/OP/1 at 88 (1984); Celiberti de Casariego v Uruguay, Comm. No 

56/1979, 29 July 1981, U.N. Doc CCPR/C/OP/1 at 92 (1984); General Comment No 31 [80], 

Nature of the Legal Obligations on States Parties to the Covenant, 26 May 2004, U.N. Doc 

CCPR/C/21/Rev.1/Add.13 [10].  
321 ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 

Opinion, 9 July 2004 para. 107-113. 
322  H.R.Com., Concluding observations on the sixth periodic report of Germany, adopted by the 

Committee at its 106th session, 15 October to 2 November, para. 16. 
323 H.R.Com., General Comment No. 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant (Art. 2), 26 May 2004, U.N. Doc. CCPR/C/21/Rev.1/Add.13, 

para. 10. 
324 H.R.Com., General Comment No. 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant (Art. 2), 26 May 2004, U.N. Doc. CCPR/C/21/Rev.1/Add.13, 

para. 18. 
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dedere aut judicare obligations in crime-specific treaties, where serious human rights 

violations are concerned. 

3.3.2 European Convention on Human Rights 

The European Court of Human Rights accepts the claims of individuals 

concerning violations of the European Convention on Human Rights. It has 

discussed the responsibility of states for serious offences in a number of cases. 

The Court requires criminalisation of serious human rights violations. So far 

there is no case law indicating a requirement to criminalise the atrocity crimes as 

such (as genocide, crimes against humanity and war crimes), but the underlying 

offences (such as murder) should be criminalised.325  

The Court does not only require states to criminalise certain behaviours. They 

have also been made responsible under Article 1 (the duty to secure rights), 

together with Articles 2 (right to life), 3 (prohibition against torture and inhuman 

and degrading treatment) and 13 (right to a remedy) for carrying out effective 

official investigations which can lead to the identification and possible 

punishment of those found to be responsible.326  

When the Court finds a violation of the right to life, it reads a duty to 

prosecute this violation into the general obligation to “secure rights” under 

Article 1. Just as the Human Rights Committee does in relation to the ICCPR, 

the European Court considers the positive obligation to implement the rights of 

the Convention.327 In Assenov and Others v. The United Kingdom, the Court found 

that:  

[…] where an individual raises an arguable claim that he has been seriously ill-

treated by the police or other such agents of the State unlawfully and in breach of 

Article 3, that provision, read in conjunction with the State’s general duty under 

Article 1 of the Convention to “secure to everyone within their jurisdiction the 

rights and freedoms defined in … [the] Convention”, requires by implication that 

there should be an effective official investigation. This investigation, as with that 

 
325 Nowak, 2005, p. 123; Seibert-Fohr, 2009, pp. 32, 118. 
326 Eur.Ct.H.R., McCann and Others v. The United Kingdom, App. No. 18984/91, Judgment of 27 

September 1995, para. 161 (relating to Article 2); Eur.Ct.H.R., Assenov and Others v. Bulgaria, App. 

No. 24760/94, Judgment of 28 October 1998, par. 102 (relating to Article 3); Eur.Ct.H.R., Kaya v. 

Turkey, App. Nos. 158/1996/777/978, Judgment of 19 February 1998, para. 86. 
327 Eur.Ct.H.R., Nachova et al. v. Bulgaria, App. Nos 43577/98 and 43579/98, Judgment of 6 July 

2005, para. 110. 
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under Article 2, should be capable of leading to the identification and punishment 

of those responsible […]328 

Like the Human Rights Committee, the Court also discussed criminal justice 

measures in relation to the right to a remedy together with the right to life and 

prohibition against torture and inhuman and degrading treatment. Generally, the 

states are left with a margin of appreciation regarding how to fulfil the right to a 

remedy should be met. In cases of serious violations, however, such as those of 

the right to life, the Court has held that the right to a remedy not only requires 

compensation but also an investigation capable of leading to the identification 

and punishment of those responsible, with effective access for the complainant 

to the investigation procedure.329  

The Court has also started to derive this duty to investigate from the infringed 

substantive right itself. Investigation in these cases is seen as protection of the 

individual, rather than a general measure to prevent re-occurrence of the 

violation.330 In Ramsahai and Others v. the Netherlands, the Grand Chamber found 

that the complaint about criminal proceedings that was dealt with under Article 

2 did not raise a separate issue under Article 13.331 

At the same time, the Court has consistently reaffirmed the position that no 

right under the Convention guarantees the victims’ a right to secure a conviction 

in criminal proceedings. This has been discussed in cases concerning the right to 

a fair trial (Article 6). Victims have argued that failure to prosecute their cases is 

a violation of their right to a judicial hearing, according to Article 6. Such 

arguments have been unsuccessful. The Court has held that the provision only 

protects the right to a fair trial of those charged with crimes – not the rights of 

victims; this would seem to follow directly from the provision itself which refers 

to a “criminal charge against him”. Victims are granted the right to a criminal trial 

 
328 Eur.Ct.H.R., Assenov and Others v. Bulgaria, App. No. 24760/94, Judgment of 28 October 1998, 

para. 102.  
329 Eur.Ct.H.R., Kaya v. Turkey, App. Nos. 158/1996/777/978, Judgment of 19 February 1998, 

para. 107; Eur.Ct.H.R., Bitiyeva and X v. Russia, App. Nos 57953/00 and 37392/03, Judgment of 

21 June 2007, para. 156. Kurt v. Turkey, App. No. 15/1997/799/1002, Judgment of 25 May 1998, 

para. 140; Eur.Ct.H.R., Aksoy v. Turkey, App. No. 21987/93, Judgment of 18 December 1996, 

para. 98; Eur.Ct.H.R., Ayder and Others v. Turkey, App. No. 23656/94, Judgment of 8 January 

2004, para. 98. 
330 Eur.Ct.H.R., Öneryildiz v. Turkey, App. No. 48939/99, Judgment of 30 November 2004, para. 

149.  
331 Eur.Ct.H.R., Ramsahai and Others v. The Netherlands, App. No. 52391/99, Judgment of 15 May 

2007, para. 362. 
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in relation to states where compensation depends on criminal prosecution, but 

the Court has stated that; “If investigation and compensation can be achieved by 

other means, there is no right of the victim with respect to the criminal 

proceedings”.332 

Further, the Court has denied a victims’ right to prosecution under the right 

to life (Art. 2).333 The Grand Chamber made it clear in Öneryildiz v. Turkey that 

the criticism about failure to conduct a criminal investigation was connected to 

this being a prerequisite for civil redress. Again, the Court made it clear that it 

required criminal investigation if it was a precondition for civil and administrative 

remedies, but not as a means for victims to ensure punishment.334 The 

Commission has also denied a victims’ right to prosecution in discussions on the 

right to private life (Art. 8)335 and the right to an effective remedy (Art. 13).336 

What the Court has done is to suggest that victims have a right to challenge the 

decisions of public prosecutors not to prosecute.337 

The Court has further found that the state must protect people from being 

killed by others, including private individuals. Failure to do so may invoke state 

responsibility under the right to life. However, the Court has been reluctant to 

extend too far the protective obligations under Article 2 (the right to life). The 

court stated in Mahmut Kaya v. Turkey:  

Bearing in mind the difficulties in policing modern societies, the unpredictability 

of human conduct and the operational choices which must be made in terms of 

priorities and resources, the positive obligation must be interpreted in a way which 

does not impose an impossible or disproportionate burden on the authorities.338 

 
332 Se Eur.Ct.H.R., Perez v. France, App. No. 47287/99, Judgment of 12 February 2004, para. 70; 

Eur.Ct.H.R., Öneryildiz v. Turkey, App. No. 48939/99, Judgment of 30 November 2004, para.96. 
333 Eur.Ct.H.R., Öneryildiz v. Turkey, App. No. 48939/99, Judgment of 30 November 2004, para. 

96.  
334 Eur.Ct.H.R., Öneryildiz v. Turkey, App. No. 48939/99, Judgment of 30 November 2004, para. 

148. See also Eur.Ct.H.R., Case of Bitiyeva and X v. Russia, App. Nos 57953/00 and 37392/03, 

Judgment of 21 June 2007, para. 158. 
335 Eur. Comm’n H.R, E.V. v. Ireland, App. No. 9373/81, Decision of 14 December 1987, p. 7. 
336 Eur. Comm’n H.R., Danini v. Italy, App. No. 22998/93, 87, Decision of 14 October 1996, p. 

31. 
337 Eur.Ct.H.R., Perez v. France, App. No 47287/99, Judgment of 12 February 2004, paras. 68 and 
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338 Eur.Ct.H.R., Case of Mahmut Kaya v. Turkey, App. No. 22535/93, Judgment of 28 March 2000, 
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What the case law establishes is a duty of states to do what they can be reasonably 

expected to do in order to avoid a real and immediate risk to life by the actions of 

a third party if State agents have or should have knowledge of the risk.339 The Court 

pointed out in the Osman case that what can be reasonably expected and what 

risks should be perceived by states can only be determined in light of all the 

circumstances in each case.340 This protection or prevention may be realized 

through criminal investigations. Lastly, states may be responsible for 

investigating killings by private persons, even when the state is not held 

responsible for failure to prevent the violations. This then is part of the 

procedural protection of the right to life.341 Apart from the right to life, 

responsibility for the acts of private individuals has been discussed in cases 

concerning the right to be free from inhuman and degrading treatment342 and the 

right to private and family life343. 

But private actors cannot only be encompassed in relation to protection of 

substantive rights, such as those mentioned above, they have also been discussed 

in relation to the right to a remedy. The lack of an effective remedy before a 

national authority to ensure that a private person respects a Convention right 

(such as Articles 3 or 8) could give rise to a violation of Article 13, and could be 

sanctioned at the international level. The Case of Costello-Roberts v UK concerned 

the civil remedy for assault against a teacher working in a private school. The 

Court found the remedy adequate and hence there was no violation of Article 

13.344 

The question here is whether the right to a remedy can be interpreted to 

include a duty to prosecute private actors. It would appear that only acts directly 

attributed to the state invoke the clear right to a criminal remedy under Article 

 
339 See e.g. Eur.Ct.H.R., Osman v. United Kingdom, Application No. 87/1997/871/1083, Judgment 
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13. As regards acts by private individuals, demands for a criminal investigation 

can only be based on the protective aspect of a substantive right.345  

Like the ICCPR, the ECHR contains the formulation that a remedy is to be 

afforded “notwithstanding” the fact that it was committed by state organs.346 It 

is stretching interpretation to read into this provision a responsibility for private 

acts and, as discussed above in relation to the ICCPR, there are provisions that 

better lend themselves to such a construal.347 The focus when the Convention 

was adopted was on securing remedies for victims of state-sponsored crime, and 

on ensuring that state officials should not be immune from accountability.348 

The territorial scope of the European Convention can be read into Article 1 

which provides that “Contracting States are bound to secure to everyone within 

their jurisdiction the rights and freedoms set forth in Section 1 of this 

Convention”. The word “everyone within their jurisdiction” implies that there is 

no limitation as regards nationality or residence.349 The Consultative Assembly 

had proposed in the draft that instead it should read “all persons residing within 

the territories of the signatory States”. The Committee of Experts changed this 

to the present wording, taking the view that the application of the Convention 

should not be limited to residents.350 The Commission and the Court have 

continued to point out that “jurisdiction” here does not imply that the 

responsibility of States Parties should be limited to acts committed within their 

territory.351 The Court, however, has interpreted jurisdiction as being from the 

perspective of public international law as “primarily” or “essentially” 

territorial.352 The Court further found that other bases for jurisdiction are 

 
345 This could be read from the case X and Y v. the Netherlands. Here, the crime was committed by 

a private individual. The positive obligation to protect against interferences by third parties was 

derived from the substantive obligation and not Article 13. See also Seibert-Fohr, 2009, p. 131. 
346 Article 13 of the ECHR. The last words of Article 13, “notwithstanding that the violation has 

been committed by persons acting in an official capacity”. See Seibert-Fohr, 2009, pp. 117 and 

128.  
347 See e.g. Zwaak, 2006, pp. 31. 
348 Wergens, 2014, p. 213; White & Ovey, 2010, p. 141-142; Zwaak, 2006, pp. 31, 1024-1026. 
349 van Dijk, 2006, pp. 13. 
350 Report of the Committee of Experts to the Committee of Ministers, Council of Europe, 

Collected Edition of the ’Travaux Préparatoires’ of the European Convention of Human Rights, 

Vol. IV, The Hague, 1977, p. 20. 
351 Zwaak, 2006, p. 13. 
352 Eur.Ct.H.R., Bankovic and Others v Belgium and 16 Other Contracting States, App No. 52207/99, 

Decision of 12 December 2001, paras. 59-61. 
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exceptional and require special justification in the particular circumstances of 

each case.353 

The Court has expressly recognized a few exceptions to territorial jurisdiction. 

One such exception is when the State Party exercises public powers within the 

territory of another state, either through military occupation or through the 

consent, invitation or acquiescence of that state.354 Further, extraterritorial 

jurisdiction by a state is acknowledged in relation to activities of diplomatic or 

consular agents abroad, on board aircraft and vessels registered in, or flying the 

flag of, that state.355 

Another example is provided by extradition. The Court has held that 

according to Article 3 of the Convention, states may not extradite a person to a 

state where there is a real risk that he or she would be subjected to inhuman or 

degrading treatment. The state is responsible for a violation of Article 3, if there 

are substantial grounds for believing that, if extradited, the person concerned 

faces a real risk, of being subjected to torture or to inhuman or degrading 

treatment or punishment in the requesting country.356 Sometimes, states have 

denied extradition citing the possibility of torture or discrimination (and referring 

to the prohibition of such), and lack of the right to a fair trial, even in situations 

where this entails violating state’s obligations under an extradition treaty.357 The 

custodial state then has to decide whether or not to investigate and prosecute the 

crimes allegedly committed. Not investigating and prosecuting will result in 

impunity, as pointed out by Reydams.358 The situation is not uncommon in 

 
353 Bankovic para. 61. Eur.Ct.H.R., Ilascu and Others v Moldova and Russia, App. No. 48787/99, 
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Eur.Ct.H.R., Jaloud v. the Netherlands, App. No. 47708/08, Judgment of 20 November 2014; 
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Decision of 12 December 2001, para. 73. 
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European States which accept (more or less willingly) immigrants from states 

where the crimes were committed. The situation is probably more common than 

ever with ongoing conflict in places such as Iraq and Syria, but there is no 

obligation under the ECHR to prosecute these crimes extraterritorially. 

In contrast, in Jorgic v Germany the Court discussed whether German exercise 

of extraterritorial jurisdiction over genocide was in violation of the principle of 

non-intervention and the right to a fair trial. It found that it was not.359 

To conclude, the ECHR in general requires only territorial protection of the 

Convention’s rights, with a few exceptions. What is the more striking is that 

apparently there are, not uncommon, situations in which no state is responsible 

for ensuring protection of the rights in the Convention. This happens where the 

violation took place outside the custodial state’s territory. However, a different 

approach was taken in Al-Adsani where the Court found a violation of the right 

of access to court when the applicant had been subjected to torture in Kuwait. It 

was found possible to extend this right to matters outside the State’s 

jurisdiction.360 This was a case concerning civil remedies but the reading of the 

law, in this respect, may also apply to the obligation to prosecute.361 In Mutimura 

v. France, Rwandan genocide victims tried to bring a person to justice in France. 

The Court did not question the applicability of the right of access to court or the 

right to a remedy for extraterritorial crimes. However, this was conditional on 

the presence (and legal participation) of the victims.362 This could allow for an 

interpretation of the ECHR whereby the presence of both victims and their 

perpetrators in a State Party obliges that State to prosecute and allow access to a 

court for civil claims. 

3.3.3 American Convention on Human Rights 

The American system for human rights protection is based primarily on the 

American Declaration of the Rights and Duties of Man and the American 

Convention of Human Rights.363 The latter, drawing inspiration from the 

European Convention on Human Rights, was adopted in 1969 and entered into 
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2001, paras. 44, 46-49 and 52-67.  
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force in 1978.364 The Inter-American human rights system has witnessed an 

increasing emphasis on requirements for punishment. This is not surprising given 

the background of impunity for serious violations by the states concerned. This 

impunity is partly the result of amnesties granted in Latin America during the 

1970s and 80s, as a part of the transition from authoritarian regimes to 

democracy. 

The jurisprudence on a duty to punish started as an interpretation of article 1 

(1) of the American Convention on Human Rights. This provision contains a 

requirement on states to respect the rights and freedoms recognized in the 

Convention and to ensure to all persons subject to their jurisdiction the free and 

full exercise of those rights and freedoms.365 One influential case where this 

article was in focus is the Velàsquez-Rodríguez case. The Court held that:  

As a consequence of [this obligation], the States must prevent, investigate and 

punish any violation of the rights recognized by the Convention and, moreover, if 

possible attempt to restore the right violated and provide compensation as 

warranted for damages resulting from the violation.366 

The Inter-American Court of Human Rights found that Honduras could be held 

responsible even if the crime itself could not be clearly attributed to the state. 

Honduras was seen as responsible for the failure to investigate and punish, 

regardless of whether or not the state was involved in the commission of the 

crime.367 

The Court and Inter-American Commission on Human Rights have 

continued to issue decisions that confirm the duty to prosecute and punish 

serious human rights violations.368 Like in the Velasquez Rodriguez case, the 

jurisprudence relies on the duty to prosecute and punish as a form of general 

human rights protection. It is seen as an important means of avoiding future 

 
364 American Convention on Human Rights, ILM 673 (1973). 
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violations; those states where violations of human rights occur most frequently 

have shown a tendency to let those crimes go unpunished.369  

But in Velasquez Rodriguez the Court’s interpretation was also that 

investigation, punishment and compensation were means by which a state 

guarantees victims the free and full exercise of their human rights.370  

Over time, such a victims’ right to justice has come to be interpreted as part 

of the right to a fair trial under Article 8.371 The Commission conveys that it is 

the victim’s and his or her family’s right to obtain justice. This has been asserted 

even in cases where there is no domestic law providing a victim with a right to 

file criminal charges.372 The Court has made similar interpretations concerning a 

right to justice. In the Blake case, it considered: 

Article 8(1) of the American Convention recognizes the right of Mr. Nicholas 

Blake’s relatives to have his disappearance and death effectively investigated by 

the Guatemalan authorities to have those responsible prosecuted for committing 

said unlawful acts; to have the relevant punishment, where appropriate, meted out; 

and to be compensated for the damages and injuries they sustained.373 

The Court and Commission have further based such a right on their reading of 

the right to a remedy or judicial protection under Article 25, in cases of serious 

human rights violations such as torture or homicide.374  

The Court and Commission have also begun to read these two articles 

together as providing the right to prosecution.375 The Court has even called the 
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duty to investigate and punish serious human rights violations and the 

corresponding right to access justice a jus cogens norm.376 

Like the European Convention, the American Convention includes a 

secondary obligation on states to provide reparations in cases of violations of 

primary rights.377 The Inter-American Court of Human Rights has framed a 

broad interpretation of the various forms reparations may take. This will be 

further elaborated in Chapter 4. The relevance here is that it includes effective 

investigation, prosecution and punishment as forms of reparation under Article 

63.378 The European Court has made no such interpretation, even though it has 

abandoned its earlier narrow approach to Article 41, which was limited to the 

payment of damages.379 

Not every violation of the Convention requires criminal justice measures. 

Administrative sanctions may suffice for less serious violations, but in cases of 

enforced disappearance, extrajudicial, summary, or arbitrary execution and 

torture, a criminal prosecution is necessary.380 

The Inter-American system for the protection of human rights has become 

famous for its application of human rights to private relations. The 

acknowledgment of state responsibility for the acts of private individuals was 

first elaborated in Velasquez-Rodriguez v. Honduras. The Court stated that: 

An illegal act which violates human rights and which is initially not directly 

imputable to a State (for example, because it is the act of a private person or 

because the person responsible has not been identified) can lead to international 

responsibility of the State, not because of the act itself, but because of the lack of 
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379 For the traditional approach, see Eur.Ct.H.R., Ireland v. United Kingdom, App. No. 5310/71, 

Judgment of 18 January 1978, paras. 178, 246. The new, more creative approach is seen in 
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due diligence to prevent the violation or to respond to it as required by the 

[American] Convention.381 

The Court found that the protection of a person’s enjoyment of a human right 

includes a duty to exercise due diligence, meaning the taking of reasonable 

measures to prevent and punish actions by a private actor that violate the human 

rights of others.382 Later cases have confirmed this approach with the Court 

insisting on the failure of the state to react, rather than on direct attribution.383 

The Court has also elaborated an indirect horizontal effect in relation to other 

situations, such as the positive obligations of the state concerning indigenous 

peoples and the activities of corporations and private individuals and preventing 

discrimination by private employers of migrant workers.384 The case-law of the 

Inter-American bodies has indeed taken the concept of due diligence the furthest, 

an approach unmatched by the other human rights bodies. This is related to the 

context in which the Court and Commission operate. They have had to respond 

to the systematic disappearances and murder by unknown perpetrators that took 

place under the repressive regimes in Latin America. This context may explain 

the approach taken by the Court and Commission. 

The territorial reach of the American Convention on Human Rights can be 

understood from its first article. The language is similar to that of the European 

Convention, in that it requires states to respect and ensure to all persons subject 

to their jurisdiction the rights contained in the Convention.385 There is a 

difference in that the word territory is absent. Whether this difference in 

formulation has an effect on the case-law of the Court and Commission is open 

to question but what has been confirmed is rather that the responsibility of the 

state is limited to acts within its territory, unless there are extraordinary 
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circumstances. Such responsibility may arise when a state agent’s acts or 

omissions take place or have effect outside the state’s territory.386  

Further, the ACHR includes a “federal clause” that limits the obligations of 

the federal state to events occurring within the territory of the states forming part 

of the federation.387 

3.3.4 African Charter on Human and People’s Rights 

The African Charter on Human and People’s Rights has been interpreted as 

providing a duty to prosecute. This is the result of an elaboration by the African 

Commission on Human and People’s Rights on the general duties of states, 

arising from the Charter. The Commission has found that states have a general 

duty to respect, protect, promote, and fulfil the rights.388 In Serac v. Nigeria, the 

African Commission on Human and People’s Rights found a violation of several 

Articles, including the right to life, and appealed to the Government to conduct 

investigations and to prosecute those responsible.389 It appears not to have been 

interpreted as a victims’ right, which is not surprising given that the African 

Charter does not contain any provisions concerning the rights to a remedy, to 

access justice or to redress. However, the provision regarding the right to a fair 

trial390 has been interpreted by the African Commission on Human and Peoples’ 

Rights as including the right to appeal to competent national organs.391 The 

Commission has also stated in its Principles and Guidelines on the Right to a 

Fair Trial and Legal Assistance that victims’ rights are included in the concept of 

a fair trial.392 The right to a remedy is seen as a fair trial right, and includes e.g. 

access to justice and reparation for the harm suffered.393 

Regarding indirect horizontal effect, the African system for human rights 

protection has sometimes been seen as a move away from Western assumptions 
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392 African Commission on Human and People’s Rights, Principles and Guidelines on the Rights 

to a Fair Trial and Legal Assistance, UN Doc. DOC/05/(XXX)247 (2001), Section C(b)(1-3). 
393 Ibid. 
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about the division between public/private and state/non-state actors.394 Murray 

argues that the precolonial structure of society in Africa “emphasized the 

community rather than the individual, and thus did not see a divide between the 

individual and the state”.395 The African Charter explicitly mentions a duty on 

the individual “to respect and consider his fellow beings without discrimination, 

and to maintain relations aimed at promoting, safeguarding and reinforcing 

mutual respect and tolerance.”396 It thus imposes duties on individuals, not only 

states. The African Commission on Human Rights has said that states are obliged 

to investigate murder as part of the obligation to secure the right to life, even 

though it was not proved that the perpetrators were state agents.397 The 

responsibility of states for acts committed by private individuals or entities is 

given further expression in relation to the right to health, to a healthy 

environment and to housing.398 

3.3.5 Torture Convention and the Convention on Enforced Disappearance  

This section is concerned with instruments that deal with particular crimes or 

human rights violations, relating to atrocity crimes. The Torture Convention is 

addressed below in section 3.5 because it includes an aut dedere aut judicare 

provision. The Torture Convention in addition contains a provision giving 

individuals the right to a prompt and impartial examination of any complaint by 

competent authorities.399 The UN Committee against Torture has found a 

violation of this right in several cases where the focus was on the quality of 

 
394 Murray, 2000, p. 38.  
395 Ibid.  
396 Article 28, African Charter of Human and People’s Rights. Article 29 provides a detailed list 

of responsibilities of individuals. 
397 African Commission on Human and People’s Rights, Commission Nationale des Droits de 

l’Homme et des Libertés v Chad, Communication No. 74/92, Decision of October 1995, para. 22. 

This was confirmed in more general terms (not only as regards the right to life) in Mouvement 

Burkinabé des droits de l’Homme et des Peuples v Burkina Faso, Communication No. 204/97; Zimbabwe 

Human Rights NGO Forum v. Zimbabwe, Communication No. 245/2002, para. 146. 
398 African Commission on Human and People’s Rights, The Social and Economic Rights Action 

Center and the Center for Economic and Social Rights v. Nigeria, Communication No. 155/96, paras. 58 

and 61. 
399 Article 13. There is a corresponding provision in the Principles on the Effective Investigation 

and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, GA Res. 55/89, 4 December 2000, Principle 2. 
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investigation.400 It does not, however, appear to read a direct “right to 

prosecution” into this provision. 

In relation to enforced disappearance, The UN Declaration on the Protection 

of All Persons from Enforced Disappearance contains an article on a right to 

redress.401 Interestingly, the Working Group on Enforced or Involuntary 

Disappearance acknowledged, in their general comment on this article, that 

redress for victims and their families requires the prosecution and punishment 

of perpetrators.402 This declaration has been followed by the International 

Convention for the Protection of All Persons from Enforced Disappearances. 

This instrument provides the leading example of the growing convergence of 

human rights protection and international criminal law. Firstly, it expressly 

mentions crimes against humanity. Secondly, there are elaborate provisions 

reflecting the aut dedere aut judicare formula. Thirdly, the Convention provides far-

reaching rights for victims. There are provisions, similar to those in the Torture 

Convention, covering the right to make a complaint and a corresponding duty 

on the state to promptly examine the allegation in an impartial manner. Going 

further than the Torture Convention, it refers to a duty to carry out thorough 

and impartial investigation, when found necessary.403 It can be established from 

the wording that no other human rights treaty connects the right of the victims 

to a remedy so closely to the criminal investigation, but the wording shows 

concern with the right to an investigation, not the criminal punishment of the 

accused. In the first decision by the Committee on Enforced Disappearance 

regarding an individual communication, it found violations of the rights of the 

victim’s relatives. Their right to truth and to take part in the investigation into 

the disappearance had been violated.404 It urged the state to provide them with 

“rehabilitation and prompt, fair and adequate compensation, […]”.405 

In relation to the treaty provisions mentioned in this section, there is no 

mention of jurisdiction in treaty body cases or general comments. This goes for 

both the Torture Convention and Disappearance Convention provisions on 

 
400CAT, MBarek v. Tunisia, Communication No. 60/1996, U.N. Doc. CAT/C/23/D/60/1996 

(200), p. 12; Blanco Abad v. Spain, Communication No. 59/1996, U.N. Doc. 

CAT/C/20/D/59/1996 (1998). 
401 GA Res. 47/133, 18 December 1992, Article 19. 
402 Report of the Working Group on Enforced or Involuntary Disappearance, 12 January 1998, 

U.N. Doc. E/CN.4/1998/43, para. 71. 
403 Articles 8 (2) and 12 (1).  
404 These issues were discussed under articles 12(1) and 24(1)-(3). CED, Views Approved by the 

Committee under Article 31 of the Convention for Communication No. 1/2013, 12 April 2016, 

U.N. Doc. CED/C/10/D/1/2013. 
405 In accordance with Article 24 (4) and (5).  



 

 85 

access to justice. Guidance may be sought in the Vienna Convention on the Law 

of Treaties regarding interpretation of treaties. These provisions may be 

interpreted with the treaty as a whole, as providing a permissive basis for 

jurisdiction for the rights in question. Only the future can tell whether the treaty 

monitoring bodies will do that.  

3.3.6 United Nations Resolutions and drafts 

An implicit duty to prosecute may be read into expressions of a duty to fight 

impunity. Impunity as a result of amnesties is targeted in several resolutions by 

the Sub-Commission on the Prevention of Discrimination and Protection of 

Minorities.406 Combating impunity to further the prevention of violations of 

international human rights has been stressed by the former UN Commission on 

Human Rights.407 

The Commission initiated two proposals for the General Assembly on 

resolutions relating to atrocity crimes. The initiative from the Commission on 

Human Rights concerning victims of gross violations of human rights and 

serious violations of humanitarian law, the Basic Principles, was accompanied by 

an initiative concerning impunity of perpetrators of gross human rights 

violations. A rapporteur was tasked with developing principles in relation to both 

topics. Concerning the question of impunity, the report by Louis Joinet and later 

an updated version by Diane Orentlicher, was endorsed by the Commission on 

Human Rights in 2005, but never adopted in a resolution.  The Updated Set of 

Principles for the Protection and promotion of human rights through action to 

combat impunity provides:  

[…] although the decision to prosecute lies primarily within the competence of 

the State, victims, their families and heirs should be able to institute proceedings, 

on either an individual or a collective basis, particularly as parties civiles or as 

persons conducting private prosecutions in States whose law of criminal 

procedure recognizes these procedures.408  

 
406 See reports initiated by the UN Sub-Commission on Prevention of Discrimination and 

Protection of Minorities, by Res. 1996/24; 1996/119 and 2005/108. 
407 E.g. in Commission on Human Rights, Res. 2004/72, Impunity, in U.N. Doc. 

E/CN.4/2004/L.11/Add..6, pp. 51 f., para. 1. 
408 Commission on Human Rights, Updated Set of Principles for the Protection and Promotion of Human 

Rights through Action to Combat Impunity, 8 February 2005, U.N. Doc. E/CN.4/2005/102/Add. 1, 

Principle 19, para. 2. 
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This shows support for those procedural rights that may already exist, but does 

not acknowledge a general international right for victims to prosecute.409 

Victims’ rights instruments could be expected to more explicitly include a duty 

to prosecute in the right to a remedy, access to justice or other rights for victims. 

The Victims Declaration is based on Article 8 of the Universal Declaration of 

Human Rights and it was the first instrument to state explicitly that victims have 

the right to access justice and to obtain reparations for harm they suffered. Yet 

there is no provision giving victims a right to prosecute, and no more explicit 

description of what access to justice includes in relation to a criminal 

investigation. This is not surprising given the discussion concerning the victim’s 

role in proceedings, which preceded the principles. Several states feared that 

providing victims with a right to be present and to be heard during critical stages 

of the proceedings risked prejudicing the rights of the accused, and argued that 

the punishment of the offender was solely the concern of the state.410 

The second proposal for a resolution concerning atrocity crimes from the 

former Commission on Human Rights was adopted by the General Assembly in 

2005; the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human Rights Law 

and Serious Violations of International Humanitarian Law (Basic Principles).411 

Two cornerstones of the right to a remedy in the Basic Principles, are access to 

justice and reparations. In relation to access to justice, it is laid down that victims 

are to have equal access to an effective judicial remedy as provided under 

international law. It further provides that “States should make available all 

appropriate legal, diplomatic and consular means to ensure that victims can 

exercise their right to a remedy […].”412 Further, in relation to the right to 

satisfaction as part of reparation, it is provided that this should include “Judicial 

and administrative sanction against persons liable for the violations”.413  None of 

these provisions can be said to include a duty to prosecute. 

 
409 See also Seibert-Fohr, 2009, p. 246. 
410 van Dijk, 1992, p. 23 
411 Adopted without a vote on 16 December 2005; G.A. Res. 147, 16 December 2005, U.N. Doc. 

A/RES/60/147. See comments by e.g. Shelton, 2005:2; Redress, IMPLEMENTING VICTIMS’ 

RIGHTS A Handbook on the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation, 2006. 
412 Principle 12 (d).  
413 Principle 22 (f). 
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3.3.7 Regional crime victim instruments 

The Council of Europe and the European Union have played an important part 

in victim policies in European States. Starting in the 1980s, the Council of 

Europe has produced a number of recommendations and adopted conventions 

on the rights of victims, covering topics ranging from state compensation,414 to 

assistance,415 specific crimes416 and broader instruments providing 

comprehensive rights in relation to criminal justice.417 Guideline 7 in 

Recommendation Rec(85) 11 on the Position of the Victim in the Framework of 

Criminal Law and Procedure provides victims with the right to challenge 

decisions not to prosecute or to alternatively institute private prosecutions. This 

right is also expressed in a later recommendation concerning the role of public 

prosecution.418 

Similarly, the European Union has adopted a number of instruments on 

victims’ policy. Some rights were provided through the European Union’s 

Council Framework decision of 15 March 2001 on the standing of victims in 

criminal proceedings.419 This has been followed by several directives, one of 

which relates to state compensation for crime victims420, and two concern 

specific crimes.421 The most recent not only turns the 2001 Framework Decision 

 
414 European Convention on the Compensation of Victims of Violent crimes, ETS No 116, 

adopted 24 November 1983, entered into force 1 February 1988. 
415 Council of Europe, Recommendation Rec(2006)8 on Assistance to Crime Victims, adopted 

14 June 2006. 
416 E.g. the Council of Europe Convention on Preventing and Combating Violence against 

Women and Domestic Violence, ETS No. 210, adopted 11 May 2011, entered into force 1 

August 2014. 
417 Council of Europe, Recommendation Rec(85)11 on the Position of the Victim in the 

Framework of Criminal Law and Procedure, adopted 28 June 1985. 
418 Council of Europe, Recommendation Rec(2000)19 of the Committee of Ministers on the role 

of public prosecution in the criminal justice system, adopted 6 October 2000, principle 34. 
419 EU, Council Framework Decision 2001/220/JHA. 
420 EU, Council Directive 2004/80/EC of 29 April 2004 relating to Compensation to Crime 

Victims. 
421 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on 

preventing and combating trafficking in human beings and protecting its victims, and replacing 

Council Framework Decision 2002/629/JHA; Directive 2011/92/EU of the European 

Parliament and of the Council of 13 December 2011 on combating the sexual abuse and sexual 

exploitation of children and child pornography, and replacing Council Framework Decision 

2004/68/JHA. 



 

 88 

into a Directive422 but also adds new rights, including the right to review a 

decision not to prosecute.423 One of the reasons behind this measure was that 

the original Framework decision was deemed poorly implemented and 

inadequate and indeed, the directive status provides rules with direct effect. It 

also gives the Commission discretionary power to take several measures such as 

infringement proceedings. If the Commission finds that a state has not 

implemented the directive correctly, it may refer the case to the European Court 

of Justice.  

The EU Directive that provides minimum standards regarding rights for 

victims includes a right to challenge decisions not to prosecute. The Preamble 

states that the Directive applies in relation to criminal offences committed within 

the Union but also gives rights to victims of extraterritorial offences provided 

that the criminal proceedings take place within the Union.424 This is a step 

towards a more comprehensive territorial scope for victims’ rights in the EU. 

Further, in contrast to the state compensation directive, this one is not limited to 

EU citizens. According to Article 1 the Directive applies to victims in a non-

discriminatory manner, including with respect to their residence status. Taken 

together, this means that persons who have been subjected to atrocity crimes in 

a non-EU Member State and who are not themselves EU citizens, are entitled to 

enjoy the rights in this Directive, as long as the criminal proceedings are brought 

in an EU state. However, this Directive does not oblige states to exercise any 

particular jurisdiction in those criminal proceedings. 

The Inter-American System has not adopted any general victims rights 

instruments, but has included victims right e.g. to an investigation and recourse 

to a competent court, in instruments relating to specific offences.425 

 
422 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of crime, and 

replacing Council Framwork Decision 2001/220/JHA. 
423 Article 11. This provision refers to the role of victims in the relevant criminal justice system, 

but it is unclear how much the room there is for state discretion. The Directive is to be 

transposed by 16 November 2015, after that it enters the jurisdiction of the European Court of 

Justice which will hopefully make clearer such vague provisions.  
424 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of crime, and 

replacing Council Framework Decision 2001/220/JHA, Preamble para. 13. 
425 E.g. in the Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence against Women, “Convention of Belem do Para”, Article 4 (g) and Inter-American 

Convention to Prevent and Punish Torture, Cartagena de Indias, Colombia, 9 December 1985, 

OAS Treaty Series, No. 67, Article 8. 
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3.3.8 Concluding comments on a duty to prosecute as part of human rights 

This section has provided an overview of instances where different human rights 

obligations have been interpreted as including a duty to prosecute. It shows that 

the human rights bodies differ in their appreciation of what rights may be seen 

as including a duty to prosecute. Human rights bodies have interpreted violations 

of the right to life and the prohibition against torture and ill-treatment in 

conjunction with the obligation to respect and ensure human rights and the right 

to a remedy, to include an obligation to investigate and prosecute. These 

obligations have also been found in relation to other rights, such as the right to 

reparation and the right to a fair trial. One difference between the systems is the 

support they express for various criminal justice measures. The Inter-American 

organs refer to a duty to both investigate, prosecute and punish, whereas the 

European organs prefer to express obligations in broader terms such as having 

recourse to criminal law, and sometimes to investigation and prosecution.426 This 

reflects the special circumstance within which the Inter-American Court and 

Commission function.427 

Although victims are rarely mentioned in the human rights treaties, the duty 

to investigate and prosecute is sometimes seen as part of human rights protection 

for victims of crime. What is shown here is that, although a right to justice in the 

form of investigation seems to be a common denominator for the human rights 

bodies, most of them also take the position that there is no right for individual 

victims to secure the prosecution and conviction of a third party. This is the case 

even for the victims’ rights instruments. That said, developments in some of the 

human rights institutions indicate a change in attitude. The interpretations of the 

Human Rights Committee of the ICCPR show that prosecution has become a 

measure considered not only for the purpose of preventing future violations, but 

also as an individual remedial right. There now appears to exist a duty to 

prosecute under the right to a remedy, however without a corresponding right to 

prosecution for the victim. 

A similar development is found in the jurisprudence of the European Court 

of Human Rights. Upon establishing a duty to prosecute, the Court has stated 

that the justification for prosecution is general and special prevention, upholding 

a rule of law and re-establishment of the public’s confidence in the state’s 

 
426 See also Seibert-Fohr, 2009, p. 185. 
427 Cryer et al., 2010, p. 71; Seibert-Fohr, 2009, p. 109. 
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monopoly on the use of force.428 Pronouncements by the Court concerning a 

duty to prosecute are nevertheless made in individual cases. It interprets Article 

13 (the right to a remedy) as giving the right to “an investigation leading to 

punishment”429 but this does not include the right to demand prosecution. 

Other instruments have also been interpreted in a way that includes 

investigation, prosecution and punishment within victims’ rights to redress, 

remedy or reparation. Most of the treaty monitoring bodies have stopped short 

of a right to prosecution, discussing only a right to investigation. The system that 

provides the most extensive rights for individual victims is the Inter-American 

Human Rights system. It is evident that the Inter-American Court and 

Commission view prosecution as a remedial right, a part of protecting the 

individual victim.430 

It seems that the critical point here is whether to see prosecution as a matter 

of individual or general protection. Most human rights instruments draw a 

distinction between a remedy and human rights protection for the general public. 

However, this section also shows that the human rights institutions interpret 

prosecution as a duty following from many substantive rights, including the right 

to an individual remedy, suggesting that these institutions find that prosecutions 

have an individual remedial function.  

In relation to jurisdiction, in general the obligation to investigate and 

prosecute appears to be limited to those serious human rights violations that have 

occurred within the territory of the specific state. The ICCPR, the ECHR and 

the ACHR have all been interpreted to mean that human rights obligations are 

territorial in their scope, unless there are exceptional circumstances. Cases before 

the European Court of Human Rights also indicate that victims of serious 

violations of human rights are entitled to enjoyment of the right of access to a 

court in a State Party, if the victim is “subject to their jurisdiction” – a 

requirement which might be satisfied by their presence in that state, even if the 

 
428 Concerning prosecution and deterrence, see e.g. Eur.Ct.H.R., Case of Krastanov v. Bulgaria, App. 

No. 50222/99, Judgment of 30 September 2004, para. 60; concerning rule of law and public trust 

in the State, see e.g. Öneryildiz v. Turkey, App. No. 48939/99, Judgment of 30 November 2004, 

para. 96; Anguelova v. Bulgaria, App. No. 38361/97, Judgment of 13 June 2002, para. 140.; Case of 

Ramsahai and Others v. The Netherlands, App. No. 52391/99, Judgment of 15 May 2007, para. 321.  
429 E.g. in Eur.Ct.H.R., Kaya v. Turkey, App. Nos 158/1996/777/978, Judgment of 19 February 

1998, para. 107; Beitiyeva and X v. Russia, App. Nos. 57953/00 and 37392/03, Judgment of 21 

June 2007, para. 156. 
430 Also in Seibert-Fohr, 2009, p. 191. 
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crime was committed elsewhere.431 This suggests that even when atrocity crimes 

are committed abroad, victims may still have a right of access to court, on the 

basis of extraterritorial jurisdiction, “if the legal obstacles to such prosecutions 

are regarded as arbitrary or serving no legitimate aim.”432 There is no similar 

jurisprudence in either the Inter-American system or the UN treaty-monitoring 

bodies. 

Could it be argued that human rights duties under these general instruments, 

combined with rules relating to atrocity crimes that provide states with 

extraterritorial responsibilities, could constitute basis for an expanded 

responsibility to ensure human rights, such as the right to a fair trial? A positive 

answer to that question would imply that states can be seen as required to 

exercise extraterritorial criminal jurisdiction as part of human rights protection, 

based inter alia on their ratification of a treaty which includes such jurisdiction. A 

customary duty to prosecute certain crimes, could then have the same effect. 

The trials in focus here are those concerning crimes committed abroad and 

with no connection to the state or its officials. The jurisprudence concerning 

horizontal state obligations shows that states may have a responsibility to provide 

a remedy and substantial rights protection in relation to acts of private 

individuals. Because extraterritorial acts are usually unrelated to the forum state, 

the concept of horizontal obligations encourages an inclusion of extraterritorial 

acts within the scope of the human rights obligations, but it is very probable that 

a human rights treaty-monitoring body would not expand the jurisdictional scope 

of the human rights treaty based on an obligation to prosecute under another 

treaty. The topic remains to be examined by those bodies. 

 

3.4 Prosecution as provided for in United Nations resolutions 

and drafts 

There is mention of a duty to prosecute atrocity crimes in a number of 

resolutions by the UN General Assembly and the Security Council. The former 

may not be considered a source of binding law, but as an indication of opinio juris. 

The latter, however, are binding law when adopted under Chapter VII of the UN 

 
431 See Eur.Ct.H.R., Al-Adsani v United Kingdom, App. No. 35763/07, Judgment of 21 November 

2001, paras. 46-49 and 52-67, and Eur.Ct.H.R., Mutimura v France, App. No. 46621/99, Judgment 

of 8 June 2004; Kleffner, 2008, pp. 25-26; Sarkin, 2005, p. 153.  
432 Ferdinandusse, 2006, p. 189. 
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Charter. There are also a number of drafts and studies which may reveal 

contemporary trends and form the basis upon which new resolutions, 

declarations of principles and conventions can be built.433 

3.4.1 Resolutions 

In the aftermath of the Second World War, the UN set up an agency called the 

United Nations War Crimes Commission. Its task was to identify, classify, and 

assist national governments in Europe and East Asia with the trials of war 

criminals.434 This Commission stated as early as 1949 that “the right to punish 

war crimes[…]is possessed by any independent State whatsoever[…]”.435 

In the 1960s and 70s, the General Assembly adopted a number of resolutions 

expressing a duty to prosecute. These were a reaction to the situation that World 

War II criminals were living in foreign states and were left there in peace, either 

because the authorities were unwilling to prosecute their crimes or because of 

local statutes of limitation.436 One example is provided by Resolution 2840 

(1971): 

Refusal by States to cooperate in the arrest, extradition, trial, and punishment of 

persons guilty of war crimes and crimes against humanity is contrary to […] 

generally recognized norms of international law.437  

Although Resolution 2840 refers to punishment of all those responsible, or 

extradition to the countries where the crimes were committed,438 this vagueness 

as regards extraterritorial exercise of jurisdiction over these offences and the 

reference to extradition suggest that extraterritorial jurisdiction was not 

 
433 Reydams, 2003:1, p. 73. 
434 Plesch, 2017; documentation of the commission’s work is available at 

http://www.unwcc.org/ (last accessed 8 August 2017). It should be pointed out that this was an 

inter-Allied body.  
435 XV Law Reports, Trials of War Criminals 26 (Commentary). 
436 Cryer, 2005, p. 106; Reydams, 2003:1, p. 70.  
437 Question of the Punishment of War Criminals and of Persons Who Have Committed Crimes Against 

Humanity, G. A. Res. 2840 (XXVI), 18 December 1971. Under the same heading, see G.A. Res. 

2338 (XXII), 18 December 1967, G.A. Res. 2583 (XXIV), 15 December 1969 and G.A. Res. 

2712 (XXV), 14 December 1970. 
438 G.A. Res. 2840, 18 December 1971. 

http://www.unwcc.org/
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envisaged. Seventy-one states voted in favour of the resolution, none against and 

there were 42 abstentions.439 

Two years later, the Principles of International Co-Operation in the 

Detection, Arrest, Extradition, and Punishment of Persons Guilty of War Crimes 

and Crimes Against Humanity, was adopted. This resolution was not limited to 

World War II.440 It provides that states shall assist each other in detecting, 

arresting, and bringing to trial persons suspected of having committed war crimes 

and crimes against humanity.441 The Principles refers to trials and punishment in 

the state where the crime was committed “as a general rule”, but also refers to a 

right of states to try their own nationals.442 Ninety-four states voted in favour 

and none against, there were 29 abstentions. 

It has been suggested in the literature that these resolutions have been seen as 

not mere recommendations but as stating the law in force, especially Resolution 

2840 with its reference to “generally recognized norms of international law”.443 

It is held here that the voting record as well as the wording of the resolutions - 

terms like “cooperate”, “assist each other” – mean that they cannot be seen as 

providing an explicit duty to prosecute. As so many states were undecided, it is 

difficult to base a duty on these resolutions,444 and they should instead be seen 

as statements of a permissive rule. Nevertheless, it is interesting that continuous 

attempts to avoid impunity for war crimes and crimes against humanity were 

made during the Cold War.  

There are also resolutions that were adopted as a reaction to more specific 

situations. In 1999 the UN Commission on Human Rights stated in a resolution 

that all countries are under an obligation to identify and punish war crimes 

committed in the non-international armed conflict in Sierra Leone, regardless of 

the nationality of those involved.445 Further, as a complement to the 

establishment of the ICTR, the United Nations Security Council in a resolution 

urged states to arrest and detain persons suspected of acts within the jurisdiction 

of the ICTR.446 This can be seen as an example of nothing less than universal 

 
439 Voting record available at http://unbisnet.un.org. 
440 G.A. Res. 3074 (XXVIII), 3 December 1973, U.N. Doc A/9030/Add.1 (1973). 
441 Para. 4. 
442 G.A. Res. 3074 (XXVIII), Principles 2 and 5. 
443 Orakhelashvili, 2006, p. 303. 
444 Se further comments on this in Cryer, 2005, p. 107.  
445 Situation of Human Rights in Sierra Leone, Commission on Human Rights Resolution 

1999/1, 6 April 1999, 55th Sess., Supp. No. 3, U.N. Docs. E/1999/23, E/CN.4/1999/167, 
446 S.C. Res. 978, 27 February 1995. 
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jurisdiction acknowledged by the Security Council in a binding resolution. It can 

be argued that it was adopted as a result of special circumstances surrounding 

the situation in Rwanda, with large numbers of perpetrators, often living abroad, 

and a national judicial system in collapse.447 No similarly worded resolution was 

adopted in relation to the ICTY.448  
The UN Declaration on the Protection of All Persons from Enforced 

Disappearance contains a duty to prosecute and refers to prosecution unless 

there is extradition.449 It does not require exercise of any specific basis for 

jurisdiction, but simply states that persons presumed responsible should be 

brought to justice “if found within their jurisdiction or under their control”.450 

In 2006, the Declaration was followed by the adoption of the Convention on 

Enforced Disappearance.451 

The Basic Principles provides an explicit reference to a duty to prosecute. 

Principle 4 refers to a state duty to investigate, prosecute and punish those 

allegedly responsible for gross violations of  international human rights law and 

serious violations of international humanitarian law constituting crimes under 

international law. It is not evident whether this provision refers to an existing 

obligation or is attempting to create one. It has been criticised for making 

assumptions about an obligation that does not yet exist, declaring de lege ferenda 

rather than the current international criminal law.452 The Preamble of the Basic 

Principles only refers to existing obligations.453 

Bassiouni argues that today the duty to prosecute stated in Principle 4 is to be 

seen as a victims’ right, referring to the practice of international human rights 

tribunals’ interpretation of provisions in human rights treaties that establish a 

 
447 Reydams, 2003:1, p. 71. 
448 However, see S.C. Res. 1265 (1999), 1318(2000), 1379 (2001), 1612 (2005), 1674 (2006), 1820 

(2008); ECOSOC Res. 1989/65, 24 May 1989; Inter-Parliamentary Union (IPU) Resolution, 

112th IPU Assembly, 8 April 2005, Doc. No. 13; Organization of American States General 

Assembly Res. 2225 (XXXVI-0/06), 6 June 2006, p. 252. 
449 Article 14, Declaration on the Protection of All Persons from Enforced Disappearance, 18 

December 1992, U.N. Doc. A/RES/47/133. 
450 Ibid. 
451 See below section 3.6.5. 
452 Seibert-Fohr, 2009, p. 245. 
453 It includes the following expression: Emphasizing that the Basic Principles and Guidelines 

contained herein do not entail new international or domestic legal obligations but identify 

mechanisms, modalities, procedures and methods for the implementation of existing legal 

obligations under international human rights law and international humanitarian law which are 

complementary though different as to their norms. 
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right of access to justice or to be heard and the right to an effective remedy.454 

These two aspects of the duty to prosecute under the basic Principles will be 

further discussed in the section on customary law below. 

The Basic Principles provides that "[...] States shall incorporate or otherwise 

implement within their domestic law appropriate provisions for universal 

jurisdiction […]"455 In the report from the first consultative meeting, it was stated 

that “This section would be improved by more explicit recognition of the 

competencies, authority and obligations of national legal systems, and the role of 

international legal institutions in complementing national systems and their 

jurisdiction.” It also said that “This section appropriately includes a reference to 

the principle of universal jurisdiction. The reference would, however, benefit 

from further clarification.”456 

Ultimately, no such clarification was made, but the UN Commission on 

Human Rights did note, in the explanatory comment to the Basic Principles, that 

the duty to prosecute was not meant to influence the issue of complementarity 

or theories of criminal jurisdictions that states and international jurisdictions rely 

on.457 Indeed, when universal jurisdiction is proposed, it is with reference to an 

“applicable treaty” and “other international law obligations”.458 Thus the Basic 

Principles do not appear to add new jurisdictional obligations to those already 

existing. Although the language may seem clear – “states shall incorporate […] 

universal jurisdiction” – apparently these provisions do not change the position 

of international law. However, they do introduce concerns about jurisdiction in 

a victims’ rights instrument, which is a step in the right direction. 

The Commission on Human Rights in its resolutions has repeatedly stressed 

the importance of combating impunity to avoid violations of human rights.459 

 
454 Bassiouni, 2006, p. 263. 
455 Principle 5. 
456 Commission on Human Rights, Report of the Consultative Meeting on the draft Basic principles and 

guidelines on the right to a remedy and reparation for victims of violations of international human rights and 

humanitarian law, 27 December 2002, U.N.Doc. E/CN.4/2003/63, p. 8. Additional consultative 

meetings were held. 
457 UN Commission on Human Rights, Draft Basic Principles and guidelines on the right to a 

remedy and reparation for victims of violations of international human rights and humanitarian 

law, UN Doc. E/CN.4/2004/57 (2004) at 27 (Explanatory Comment 3) 
458 Principle 5. 
459 See e.g. Impunity, Commission on Human Rights, Res. 2004/72, U.N. Doc. 

E/CN.4/2004/L.11/Add.6. 
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The General Assembly has adopted a resolution concerning torture which 

provides for a duty to prosecute.460 

The establishment of the International Criminal Court means that the Security 

Council now has the opportunity to refer cases to it. Such referral was made in 

relation to Libya and Sudan.461 In the referral resolution to the ICC, of the 

situation in Libya, adopted under Chapter VII of the U.N. Charter, there is 

reference to the concept of responsibility to protect.462 This reflects the situation 

that states’ obligations to protect their citizens from human rights abuse has 

become a matter of international peace and security, which falls within the 

competence of the Security Council. The new approach of the Council towards 

atrocity crimes seems to be to refer cases to the ICC instead of adopting broader 

resolutions providing general duties for all states to investigate and prosecute 

crimes committed in the specific situations.463 

3.4.2 Drafts 

Apart from resolutions, there are drafts of international instruments that are 

concerned with a duty to prosecute atrocity crimes. After the Nuremberg tribunal 

had finished its work, the newly founded United Nations wanted to formulate 

the principles recognized in the Charter of the Tribunal. The General Assembly 

entrusted the ILC with this task.464 The ILC in 1950 adopted the Principles of 

International Law Recognized in the Charter of the Nuremberg Tribunal and in 

the Judgment of the Tribunal.465 In 1954 the Draft Code of Offences against the 

Peace and Security of Mankind was adopted by the ILC.466 However, the work 

was never taken forward because of the lack of agreement about the crime of 

 
460 The Principles on the Effective Investigation and Documentation of Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, Principle 1 (c), recommended by G A. 

Res. 55/89, 4 December 2000. 
461 Through S. C. Res. 1970 (2011) (Libya), 26 February 2011, and S.C. Res. 1593 (2005), 

(Sudan). 
462 S.C. Res. 1970 (2011) p. 2. 
463 Compare the Security Council resolution concerning Libya, S. C. Res. 1970 (2011), with that 

concerning Rwanda, S.C. Res. 978, 27 February 1995. 
464 Through G.A. Res. 177 (II), 21 November 1947. 
465 U.N. Doc. A/CN.4/SER.A/1950/Add; reprinted in 1950 Ybk Int’l L Commission, vol II, 

374. 
466 Draft Code of Offences against the Peace and Security of Mankind, GAOR Ninth sess., 

Supplement No. 9, U.N. Doc. A/2693. Reprinted in 1954 Ybk Int’l L Commission, vol II, 150. 
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aggression.467 The ILC was encouraged by the General Assembly to resume its 

work on the Draft Code in 1981.468 It finally completed this work with the 

proposal of the Draft Code of Crimes against the Peace and Security of Mankind 

in 1996 (Draft Code of Crimes).469 The crimes in the Draft Code of Crimes and 

those falling under the jurisdiction of the ICC are essentially the same. It is of 

interest here that Article 9 of the Draft Code includes an aut dedere aut judicare 

formulation:  

Without prejudice to the jurisdiction of an international criminal court, the State 

Party in the territory of which an individual alleged to have committed a crime set 

out in articles 17 [genocide], 18 [crimes against humanity], 19 [crimes against 

United Nations and associated personnel] or 20 [war crimes], is found shall 

extradite or prosecute that individual.470 

Similarly, the International Law Commission Draft Code of Crimes of 1996 does 

not give priority to either cause of action.471 

This is rather far-reaching, but at the same time it is unclear whether this 

means that the ILC takes the position that aut dedere is part of customary law. The 

commentary only states that it is included in several conventions.472 It must also 

be remembered that this is only a draft. The Code was not adopted, presumably 

because the attention of states was shifted towards the adoption of the Rome 

Statute of the ICC.473 The ILC has continued its work on aut dedere aut judicare, 

 
467 See further on this, Cryer et al., 2014, p. 309. 
468 Draft Code of Offences against the Peace and Security of Mankind, 10 December 1981, U.N. 

Doc. A/RES/36/106. 
469 Draft Code of Crimes against the Peace and Security of Mankind, U.N. Doc. 

A/CN.4/SER.A/1996/add.1 (Part 2) (1996). Reprinted in 1996 Ybk Int’l L. Commission, vol.II, 

part 2, Chapter II. 
470 The draft was published with an article-by-article commentary in [1996] Ybk Int’l L 

Commission, vol II(2), 15.Article 9, Report of the International Law Commission on the Work 

of its Forty-eighth Session, U.N. G.A.O.R., 51st Sess., Supp. No. 10, U.N. Doc A/51/10, 

Chapter II (1996).  
471 Article 9 ”gives the custodial state discretion to decide whether to transfer the individual to 

another jurisdiction for trial in response to a request received for extradition or to try the alleged 

offender in its national courts”, 1996 Draft Code of Crimes with commentaries, Article 9, para. 6. 
472 ILC Commentary on Art. 9, para. 2. 
473 The work on a Statute of the proposed International Criminal Court resulted in a draft 

published in 1994, which later, in a more elaborate and revised version, served as the basis for 

negotiation at the Rome Conference of 1998. The Code on Offences has been largely ignored 

since then; see Cryer et al., 2014, pp. 147-8.    
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and several reports have been published on the matter. In the final report it is 

considered that Article 9:  

[…] was driven by the need for an effective system of criminalization and 

prosecution of the said core crimes, rather than actual State practice and opinio 

juris. The article is justified on the basis of the grave nature of the crimes involved 

and the desire to combat impunity for individuals who commit these crimes.474 

The report moves on to conclude that the Draft Code in 1996 “represented 

progressive development of international law and that there may have been 

further developments in international law that reflect State practice and opinio juris 

in this respect.”475 This is evidence that the ILC never considered the Draft to 

be a statement on the actual position of the customary law nature of aut dedere, 

but rather as a progressive statement on the desired direction in which the law 

should develop. This will be further discussed in the section on customary law 

below. 

The ILC Draft Code of Crimes against the Peace and Security of Mankind 

from 1996 provides that any State Party is entitled to exercise jurisdiction over 

an individual allegedly responsible for a crime under international law as set out 

in Articles 17 to 20 irrespective of where or by whom those crimes were committed.476 This 

formulation suggests a universal jurisdiction provision. The ILC actually stated 

in its commentary that “the phrase “irrespective of where or by whom those 

crimes were committed” is used in the first provision of the article to avoid any 

doubt as to the existence of universal jurisdiction for those crimes.”477 Although 

this may be far-reaching, it has never been adopted in any form (binding or 

otherwise), by a UN agency. It also seems that this article was an expression of a 

will to make the system on prosecution effective rather than an actual 

appreciation of existing state practice and opinio juris.478 

 
474 ILC report “The Obligation to extradite or prosecute (aut dedere aud judicare), U.N. Doc. 

A/69/10, p. 142. 
475 Ibid. p. 161. 
476 Article 8. The Draft follows the same three-part aut dedere aut judicare formula that was 

introduced by the Hague Hijacking Convention; see Reydams, 2003:1, p. 74. 
477 [1996] Ybk Int’l L Commission, vol II(2), 15. Article 9, Report of the International Law 

Commission on the Work of its Forty-eighth Session, U.N. G.A.O.R., 51st Sess., Supp. No. 10, 

U.N. Doc A/51/10, Chapter II (1996), p. 29. 
478 ILC Report, Sixty-Fourth session, UN Doc. A/67/10, para. 211; see also Foakes & Zgonec-

Rožej, 2013, p. 4. 
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According to the ILC Draft Articles479 a wrongful act by a state entails 

responsibility to provide reparation. Satisfaction is one of the forms that 

reparation may take. Some authors have argued that the law on state 

responsibility places a duty on states to punish those who have committed an 

international wrong. This is seen as part of the satisfaction the violating state has 

to give.480 However, the final Draft articles contain no reference to prosecution 

as a form of satisfaction.481 The ILC Draft Articles on State Responsibility, in 

contrast with the Draft Code of Crimes, also do not deal with jurisdiction. 

Another point regarding state responsibility must be made in this context. For 

centuries, arbitral awards have been decided to states for injuries inflicted upon 

their citizens by another state. This is called injury to aliens. The law concerning 

injury to aliens has in fact been called a precursor to international human rights 

law.482 In relation to injury to aliens, prosecution has often been one form of 

satisfaction that states demand.483 Even if it is one form that satisfaction may 

take to remedy an international wrong, there is no duty to provide that specific 

form.484 Also, although human rights violations may constitute internationally 

wrongful acts, it is not clear that includes a duty to prosecute. In contrast to the 

case of injury to aliens, there is no state practice concerning demands by one state 

for prosecution of human rights violations committed by another state against 

its citizens.485 

The Updated Set of Principles for the Protection and Promotion of Human 

Rights through Action to Combat Impunity – the “Joinet/Orentlicher 

Principles”486 provide in Principle 21 that:  

States should undertake effective measures, including the adoption or amendment 

of internal legislation, that are necessary to enable their courts to exercise universal 

 
479 Draft Articles on State Responsibility of States for Internationally Wrongful Acts, in Report 

of the International Law Commission on the work of its Fifty-third Session, U.N. GAOR, 56th 

Sess., Supp. No. 10, at 43, U.N. Doc. A/56/10 (28 September 2001). 
480 Bothe, 1996, pp. 300-301. 
481 As was done in a previous draft; Article 45, Report of the International Law Commission on 

the Work of its Forty-eighth Session, U.N.G.A.O.R., 51st Sess., Supp. No. 10, U.N. Doc. 

A/51/10, Chapter II (1996). 
482 Shelton, 2005:1, p. 59. 
483 Shelton, 2005:1, p. 80. 
484 Seibert-Fohr, 2009, pp. 234-238. 
485 Seibert-Fohr, 2009, p. 239. 
486 The Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat 

Impunity, 8 February 2005, U.N. Doc. E/CN.4/2005/102/Add. 1. 
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jurisdiction over serious crimes under international law in accordance with 

applicable principles of customary and treaty law.   

States must ensure that they fully implement any legal obligations they have 

assumed to institute criminal proceedings against persons with respect to whom 

there is credible evidence of individual responsibility for serious crimes under 

international law if they do not extradite the suspects or transfer them for 

prosecution before an international or internationalized tribunal.  

Here, reference is made to ”any legal obligations they have assumed”, which 

indicates that the principles do not add new obligations nor claim that an 

obligation to prosecute exists in general international law. 

The Joinet/Orentlicher Principles were mentioned previously and are relevant 

in this context. Here, states are again requested to undertake measures necessary 

for the exercise of “universal jurisdiction over serious crimes under international 

law in accordance with applicable principles of customary and treaty law”.487 

Thus the ambition here too, is to restate existing law on the point of jurisdiction. 

This report does not appear to have had much effect on the practice of 

international organisations and judicial institutions, compared to the Basic 

Principles. This situation is not surprising given that it was never adopted by the 

General Assembly. 

Another draft, which is said to reflect the “state of the art”488 of victims’ rights 

is the Draft UN Convention on Justice and Support for Victims of Crime and 

Abuse of Power.489 Although this draft may suggest a comprehensive instrument 

in relation to crime prevention and victims’ redress in many aspects, it is rather 

silent in relation to a state duty to prosecute crimes. It only refers in general to 

”[…] more effective detection, prosecution, sentencing and corrections of 

perpetrators, consistent with internationally recognized norms.”490 Further, it 

requires that states shall foster, develop and improve international cooperation 

in order to “promote mutual assistance for the purpose of facilitating collection 

and exchange of information and the detection, investigation and prosecution of 

crimes”.491 None of these articles expresses a state obligation to prosecute. 

 
487 Principle 21, Updated Set of Principles for the Protection and Promotion of Human Rights Through Action 

to Combat Impunity, 8 February 2005, U.N. Doc. E/CN.4/2005/102/Add. 1. 
488 Groenhuijsen, 2008:3, section 3.3. 
489 The history of the Draft Convention is described in Groenhuijsen, 2008:3 and 2008:1. For an 

overview of the legal character of the Draft Convention, see van Genugten et al., 2009, pp. 55-68. 
490 Article 4 (a). 
491 Article 12 (4)(b). 
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Reference is made in several places to the “relevant criminal justice system”492, 

and that is probably part of the explanation. States do not want an international 

convention that interferes with national criminal procedure in all its details, 

especially not something that would interfere with the state’s exclusive right to 

prosecute (in those states where this is an exclusive state right).493 Given the 

diverse approaches towards the position of crime victims in different criminal 

justice systems, it is only logical that international victims’ rights instruments are 

worded broadly.494 Another reason is the risk involved with private prosecutions, 

from a victims’ perspective; these are rare and may be costly if they fail. It was 

considered more important to push for a right to appeal decisions not to 

prosecute, than to push for a right to prosecute.495 

An additional reason for the omission is probably that the proposed 

convention covers all kinds of crime and therefore including a duty to prosecute 

would probably have been too sweeping. 

The Draft UN Convention on Justice and Support for Victims of Crime and 

Abuse of Power only touches on the subject of jurisdiction in that it requires 

effective prosecution and international cooperation.496 As this instrument does 

not include a duty to prosecute, establishment of jurisdiction may not have been 

on the agenda at all. The next chapter will analyse what this entails for victims’ 

right to reparations. 

To conclude, these resolutions, drafts and studies, do not in themselves 

impose obligations on states,497 but they may be taken as evidence that states are 

increasingly convinced that perpetrators of atrocity crimes should be brought to 

justice. The trend seems to be to require more and more bases for jurisdiction; 

while resolutions in the 1970s referred to a duty to prosecute offences committed 

within the territory of the state, those from the end of the 20th century in several 

instances suggest universal jurisdiction. The effect this evidence has on the 

formation of a customary law obligation to prosecute as well as the territorial 

scope of such a duty, will be further discussed below in section 3.7. 

 
492 See Article 5(2)(b) – (c). 
493 It has been suggested that this follows from Article 2 of the UN Charter. The Article 

“explicitly provides that the UN is not authorized to intervene in matters which essentially fall 

within the domestic jurisdiction of any state – and generally speaking, criminal policy and the role 

of victims therein are usually matters falling under the authority of domestic jurisdiction.” 

McGonigle Leyh, 2011, p. 97. 
494 McGonigle Leyh, 2011, p. 129. 
495 Article 5(2); Groenhuijsen, 2008:1, pp. 13-14. 
496 Articles 4 (a) and 12 (4)(b). 
497 The exception being resolutions adopted by the S.C. under Chapter VII of the UN Charter. 
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3.5 Treaties containing an explicit duty to prosecute 

The international sources covered in this chapter are structured according to the 

level of duty imposed on the states to prosecute atrocity crimes committed 

abroad. This final section concerning international sources is devoted to treaties; 

where reference to prosecution is the most explicit. 

This section will discuss those treaties that include reference to prosecution 

of war crimes, genocide or one of the underlying crimes that may constitute 

crimes against humanity. As crimes against humanity is not regulated in a single 

treaty, treaty-law expressions regarding prosecution must be sought in treaties 

that regulate the separate crimes which can be included in crimes against 

humanity.498 These are treaty-regulated at least concerning torture, enforced 

disappearance, and apartheid.499 

Treaties which include penal provisions are often based on the aut dedere aut 

judicare formula. The expression aut dedere aut judicare is used to describe the 

alternative obligations to either extradite or prosecute, which are included in a 

number of multilateral treaties aimed at securing international cooperation in the 

suppression of certain kinds of criminal conduct. This idea was originally 

launched by Hugo Grotius as “aut dedere…aut punire”500 and he saw it as a general 

obligation following any offence that injures another state. The injured state has 

a natural right to punish and this right should not be interfered with by a state 

where such a person has sought refuge. The alternative of extraditing the person 

is to punish the offender.501 These main traits of Grotius’ thinking have 

continued. They are expressed in different ways in various treaties, but the idea 

is that if a state has control over a person who is suspected of a relevant crime, 

then either it has to extradite the person to another state prepared to investigate 

and prosecute the offence or to take measures to do this itself.502 Over 60 

 
498 It should be pointed out that these offences are not automatically crimes against humanity; 

certain additional conditions need to be met in order to meet the threshold of a crimes against 

humanity. These are outlined in section 1.1.3. 
499 Other conventions also criminalize behavior that can constitute international crimes; the The 

UN Convention against Transnational Organized Crime and its Protocol to Prevent, Suppress 

and Punish Trafficking in Persons, Especially Women and Children; the Slavery Convention.  
500 Grotius, 1624, pp. 526-529. 
501 Ibid. 
502 Bassiouni & Wise, 1995, p. 3. 
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multilateral treaties combine extradition and prosecution as ways in which to 

bring alleged offenders to justice.503 

3.5.1 Geneva Conventions 

One early example of aut dedere aut judicare is the “grave breaches” system of the 

Geneva Conventions from 1949. The Geneva Conventions contain the 

obligation on states ”to search for persons alleged to have committed or to have 

ordered to be committed” grave breaches of the Conventions, and to prosecute 

them regardless of their nationality, or to hand them over for trial to another 

contracting party.504 This obligation covers only grave breaches and no other 

serious violations of the Geneva Conventions.   

Grave breaches can be committed by non-state actors; the relevant 

requirement is that the act is committed in the context of and associated with an 

armed conflict.505 This means that civilians can commit war crimes. 

The aut dedere aut judicare provisions in each of the four Geneva Conventions’ 

are combined with a requirement that such prosecution or extradition extends to 

all persons regardless of nationality. It has been uncertain as to whether or not this 

suggests universal jurisdiction, but now it is safe to say that the common 

jurisdiction clause of the 1949 Geneva Conventions and Additional Protocol I is 

considered an example of universal jurisdiction.506 It needs to be pointed out that 

this is universal jurisdiction that only applies in relation to the other High 

Contracting Parties. With regard to internal armed conflict, there is no treaty-

based requirement on states to exercise criminal jurisdiction or to prosecute or 

extradite offenders, nor is there for war crimes other than grave breaches. 

Whether there is such an obligation according to customary international law is 

open to doubt.507 

 
503 Survey of multilateral conventions that may be of relevance for the work of the International 

Law Commission on the topic: ”The obligation to extradite or prosecute (aut dedere aut 

judicare)”, Study by the Secretariat, 18 June 2010, UN Doc..A/CN.4/630, para. 4. 
504 See Arts. 49-50 pf GC I, Arts. 50-1 of GC II, Arts. 129-30 of GC III, Arts. 146-7 of GC IV, 

Arts. 11, 85-6 and 88 of AP I. 196 states are party to the 1949 Geneva Conventions, 174 to the 

1949 Geneva Conventions and to the Additional Protocol I of 1977, as of 31 December 2014; 

ICRC Annual Report 2014. 
505 See, e.g. ICC Elements of Crimes, Art. 8(2)(a)-I. See in ICTR, Prosecutor v. Kayishema, Trial 

Chamber Judgment of 21 May 1999, Case No. ICTR-95-1, paras. 187-188.  
506 Reydams, 2003:1, p. 55; van Elst, 2000, p. 815.  
507 See e.g. La Haye, 2008, pp. 253-256. 
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3.5.2 Genocide Convention 

Expressions regarding prosecution have taken the form of aut dedere aut judicare in 

many conventions before and especially after the Geneva Conventions. Its 

inclusion might have been expected in the Convention on the Prevention and 

Punishment of the Crime of Genocide (Genocide Convention), as this was 

adopted in the year before the Geneva Conventions, but it is not there.508 The 

Genocide Convention only obliges State Parties “to prevent and punish” 

genocide and to “enact, in accordance with their respective Constitutions, the 

necessary legislation to give effect to the provisions of the Genocide Convention 

and, in particular, to provide effective penalties for persons guilty of acts 

criminalized by the Convention.”509 There is no requirement under the Genocide 

Convention that for an act to be considered as genocide it must be attributable 

to a state.  

Extradition is not explicitly mentioned in the Convention. Extradition is 

dependent on any bilateral extradition treaties in force. However, there is also a 

requirement on Contracting Parties not to consider acts of genocide as political 

crimes for the purpose of extradition and to grant extradition in accordance with 

their own laws and treaties in force.510 The drafters acknowledged the possibility 

for states to deny extradition of its own citizens,511 which could be seen as an 

impunity gap in the Convention. The home state would seem to be obliged 

neither to prosecute nor to extradite nationals suspected of acts of genocide in a 

foreign state.512 Some consider that aut dedere aut judicare now can be read into the 

Convention,513 but the wording of said article seems to be too vague to serve as 

a basis for such a requirement – not least in comparison with the clear 

formulation on the requirement relating to grave breaches, adopted at the same 

time. 

 
508 Convention on the Prevention and Punishment of the Crime of Genocide, adopted 9 

December 1948 by G.A. Res. 260 A (III), entered into force 12 January 1951, 9 December 1948, 

78 U.N.T.S. 227. 147 States are Parties to the Convention, see https://treaties.un.org. 
509 Article 5 Genocide Convention. For a detailed account of the Genocide Convention, see 

Schabas, 2009. 
510 Article 7. 
511 U.N. Doc. A/C.6/SR.94. 
512 Schabas, 2009, p. 478, and Seibert-Fohr, 2009, p 155, hold these statements to be outdated 

and not in accordance with the object and purpose of the convention. 
513 See e.g. David, 1999, pp. 667-8 (a modern interpretation of the Convention in light of Art. 1); 

Schabas, 2009, p. 475; Steven, 1999, p. 460-1.  
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The Genocide Convention refers trials to competent tribunals of the state in 

whose territory the act was committed, or to such international penal tribunals 

as may have accepted its jurisdiction.514 At the time of drafting, the ambition was 

to establish an international court with jurisdiction over genocide. This partly 

explains why, as far as national prosecution is concerned, reference was only 

made to territorial jurisdiction. Early drafts of the Convention included universal 

jurisdiction and several states argued in favour of this but the United States and 

the Soviet Union, amongst others, opposed it and France was concerned that 

universal jurisdiction might result in international hostilities.515 Ultimately, the 

Chairman’s proposal, limiting jurisdiction to the territorial state, was adopted.516 

Some states made reservations or declarations that the convention should not be 

understood as providing jurisdiction to the courts of foreign states.517  

The ICJ in the Bosnian Genocide case has upheld the territorial limitation of the 

obligation to prosecute genocide but emphasised that there is an obligation to 

cooperate with international criminal tribunals when fugitives are found on the 

territory of the state, and that in such cases there is no territorial limit to the 

obligation. The Court also stressed that even though there is no obligation to 

exercise other than territorial jurisdiction regarding prosecution, it is legal to go 

beyond it.518  

This outline has shown that Article VI of the Genocide Convention falls short 

of recognizing other than territorial jurisdiction over genocide. The extent to 

which customary law concerning genocide has evolved into more far-reaching 

obligations for states, is discussed in section 3.7. 

3.5.3 Apartheid Convention 

Apartheid is one of the treaty-regulated crimes that can constitute a crime against 

humanity.519 The International Convention of the Suppression and Punishment 

 
514 Article 6. 
515 UN Doc. E/623, Art. V and UN Doc. E/AV.25/7; UN Doc. E/AC.25/SR.8, p. 7. 
516 UN Doc. A/C.6/SR.134. For further comments on the drafting history, see Schabas, 2009, 

pp. 411-416. 
517 Reservation made by Myanmar, declaration by Algeria, both available at 

https://treaties.un.org. 
518 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, paras. 442, 

449. 
519 Rome Statute Article 7(1)(j). 
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of the Crime of Apartheid from 1973520 expanded the potential role of national 

courts compared to earlier criminal justice conventions. Articles 4 and 5 of the 

Convention require judicial, legislative, and administrative measures to be taken 

against people committing apartheid in a state regardless of residence or nationality.521 

The exercise of jurisdiction, however, is phrased in a permissive way (“may”) and 

it can therefore be assumed that only the exercise of territorial jurisdiction is 

obligatory. 

The Apartheid Convention was adopted in the 1970s, at a time when the 

international community was struggling to deal with international terrorism. 

Mention should be made here of three other conventions where jurisdiction was 

also expanded. Two of these, the Convention for the Suppression of Unlawful 

Seizure of Aircraft522 and the Convention for the Suppression of Unlawful Acts 

Against the Safety of Civil Aviation523 stated that no ”criminal jurisdiction 

exercised in accordance with national law” is excluded. That the presence of the 

offender is sufficient as a basis to exercise jurisdiction suggests a recognition of 

universal jurisdiction.  The 1979 International Convention against the Taking of 

Hostages includes an aut dedere aut judicare provision524 and goes even further than 

the previous two in that it explicitly provides for the exercise of territorial, 

nationality and passive personality jurisdiction. These treaties may not apply to 

atrocity crimes directly, but they show a tendency, at the time of their adoption, 

towards the introduction of more elaborate rules on the establishment of 

jurisdiction. One theory about the reasons that states were suddenly willing to 

agree to more than territorial jurisdiction is that those Conventions are dealing 

with “law and order”, protecting state interests.525 The typical perpetrator is also 

a private individual, and possibly an international element is involved in the 

offence.526 The next convention differs from these earlier ones and may represent 

a shift in states’ attitudes towards jurisdiction. 

 
520 International Convention on the Suppression and Punishment of the Crime of Apartheid, 

adopted and opened for signature, ratification by General Assembly Resolution 3068 (XXVIII) 

of 30 November 1973, entered into force 18 July 1976; 1015 U.N.T.S. 243. 109 States are Parties 

to the Convention, see https://treaties.un.org. 
521 Articles 4 and 5. 
522 Article 4.  
523 Article 5. Opened for Signature Sept. 23, 1971, 10 I.L.M 1151, 1154.  
524 See articles 5(1)-(2). 
525 Reydams, 2003:1, p. 64. 
526 Ibid. 
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3.5.4 Torture Convention 

The Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment527 (Torture Convention) is particularly interesting 

because torture can be an act constituting genocide, war crimes and crimes 

against humanity. The Convention outlaws the intentional infliction of severe 

pain and suffering “by or at the instigation of or with the consent or acquiescence 

of a public official or other person acting in an official capacity”.528 It is a right 

that is intended for citizens vis-à-vis their own public authorities, and in that 

sense differs from earlier piracy and “law and order” conventions.529 One central 

aim of the Torture Convention is to ensure that torturers are not able to escape 

investigation, prosecution and punishment.530 The Committee against Torture 

monitors state compliance with the Convention. 

The Torture Convention defines torture in a way that requires a connection 

to the state.531 The Committee against Torture has been careful not to stretch the 

application of the Convention beyond this nexus. It has found that the 

Convention does not apply for example to acts committed by non-governmental 

entities, acting without the consent or acquiescence of the Government.532 The 

Torture Convention is usually taken as the model example of the distinction 

 
527 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment. Adopted and opened for signature, ratification and accession by G. A. Res. 39/46, 

10 December 1984, entered into force 26 June 1987. 161 States are Parties to the Convention, see 

https://treaties.un.org. 
528 Article 1. 
529 Reydams, 2003:1, p. 65. 
530 Byrnes, 2001, p. 541; Nowak, 2012, p. 166. 
531 Article 1(1); “For the purposes of this Convention, the term ‘torture’ means any acts by which 

severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for 

such purposes as obtaining from him or a third person information or a confession, punishing 

him for an act he or a third person has committed or is suspected of having committed, or 

intimidating or coercing him or a third person, or for any reason based on discrimination of any 

kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an official capacity. It does not include pain or 

suffering arising only from, inherent in or incidental to lawful sanctions (emphasis added).” 
532 CAT, G.R.B v. Sweden, Communication No. 83/1997, 15 May 1998, UN Doc. 

CAT/C/20/D/83/1997, para. 6.5. It has been confirmed in their General Comment on Article 

3; General Comment No. 1: Implementation of Article 3 of the Convention in 

the Context of Article 22 (Refoulement and Communications), 21 November 1997, U.N. Doc. 

CAT/A/53/44 Annex IX. 
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between private and public in public international law.533 This does not mean, 

however, that the Convention does not also place obligations on other states. 

For instance, by definition the duty to extradite or prosecute also concerns states 

other than the state actually responsible for the act of torture. So this connection 

should be seen more as a requisite of the crime, and not a limitation on which 

state has obligations under the Convention. A corresponding requirement for a 

state connection for the act of torture is not seen in the Rome Statute or in the 

practice of the ICTY and ICTR.534 The European Court of Human Rights has 

also found that under certain conditions a state may be held responsible for 

torture committed by other than state officials.535 

The Torture Convention includes an aut dedere aut judicare provision, to which 

are connected rules on the establishment of jurisdiction.536 These refer to the 

exercise of the territoriality principle537, the passive personality principle538, and 

the universality principle539. The Convention also protects a person from being 

returned or expelled to a State where he or she risks being tortured.540 Only if 

the offender is present within its territory is the state obliged to exercise 

jurisdiction.541 Austria made a reservation to the jurisdictional rules, stating 

 
533 McKinnon, 1993. However, it can be noted that the first torture prosecution in the United 

Kingdom concerned an Afghan warlord not part of the Afghan government. The British Court 

held that the Convention includes officials of organizations that exercise effective control over 

territory and quasi-governmental authority; UK, Central Criminal Court Old Bailey Court No. 1, 

R v. Sarwar Zardad, preparatory hearing, 7 April 2004. 
534 ICTY Trial Chamber, Prosecutor v. Kunarac et al., Judgment of 22 February 2001, Case No. IT-

96-23-T&IT-96-23/1-T, para. 482; ICTR Trial Chamber, Prosecutor v. Laurent Semanza, Judgment 

of 15 May 2003, Case No. ICTR-97-20-T, paras. 342-343; Rome Statute Article 8(2) (a)(ii) and 

Article 8(2)(c)(i) concerning torture as a war crime and Article 7 (2)(e) concerning torture as a 

crime against humanity. 
535 See e.g. Z and others v. the United Kingdom, App. No. 29392/95, Judgment of 10 May 2001. 
536 Article 7. 
537 Article 5(1). 
538 Torture Convention article 5(3) (although only “if that State considers it appropriate”). 
539 Article 5(2). 
540 Article 3. Most violations found by the Committee against Torture concern this provision and 

asylum states where the authorities have decided to return the asylum-seeker to his or her country 

of origin, upon rejecting an asylum request; Nowak, 2012, p. 162. 
541 Article 7. 
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clearly that it would exercise jurisdiction only if the territorial state or the state of 

which the offender was a national, could not be expected to prosecute.542 

The ICJ has interpreted the application of these rules in the Senegal v. Belgium 

Case. The Court found that Senegal had failed to meet its obligations under the 

Torture Convention in relation to the situation that the former President of 

Chad, Hissène Habré, was present in Senegal. The Senegalese competent 

authorities had reason to suspect him of committing acts of torture during his 

presidency but failed to immediately initiate a preliminary inquiry. This was found 

to be in violation of Article 6(2). Further it failed to submit the case to its 

competent authorities for the purpose of prosecution, in violation of Article 7(1). 

The ICJ ordered Senegal to bring Habré to justice “without further delay” by 

either prosecuting him in Senegal or extraditing him to Belgium.543 This judgment 

was followed up by a trial in Senegal, at the Extraordinary African Chambers, set 

up by the African Union and Senegal specifically to try this case. In May 2016, 

Habré was found guilty of crimes against humanity.544 The trial was the first time 

a former head of state had been prosecuted in another state for atrocity crimes. 

3.5.5 Convention on Enforced Disappearance 

The International Convention for the Protection of All Persons Against 

Enforced Disappearance545 is an international human rights instrument of special 

interest as it is relatively new and shows how human rights and international 

criminal law have come to influence each other. Article 5 states that widespread 

and systematic practice of enforced disappearance constitutes a crime against 

humanity. This should perhaps be considered as reflecting a misunderstanding 

of the concept of crimes against humanity. O’Keefe points out that it would have 

been more correct to describe enforced disappearance as a crime against 

humanity “when committed as part of a widespread or systematic attack” on a 

 
542 Reservations and declarations to the Convention available at www.un.treaty.org, last accessed 

3 May 2017. Austria’s reservation is the only reservation concerning the provisions on criminal 

jurisdiction. 
543 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), ICJ Reports 2012. 

The decision was made by 14 votes to two. 
544 Extraordinary African Chambers, Prosecutor v. Hissène Habré, Judgment of 30 May 2016. 
545 International Convention for the Protection of All Persons from Enforced Disappearances, 

adopted by G.A. Res. 61/177 Annex, 20 December 2006, entered into force 23 December 2010. 

56 States are Parties to the Convention, see www.treaty.un.org, last accessed 16 May 2016. 

http://www.un.treaty.org/
http://www.treaty.un.org/
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civilian population.546 Article 9(2) contains an aut dedere aut judicare provision. The 

Convention entered into force in December 2010 and state compliance is 

monitored by the newly established Committee on Enforced Disappearances 

(CED).547 The first decision following an individual complaint by the Committee 

was made in April 2016. The Committee found violations of several articles in 

the Convention and urged the state involved to investigate, prosecute and punish 

those found responsible.548  

The Enforced Disappearance Convention at first appears to be limited to state 

actors, like the Torture Convention. Article 2 explicitly refers to ”agents of the 

state” and persons ”acting with the authorization, support or acquiescence of the 

State”.549 However, bending this principle, Article 3 requires states to take 

measures to investigate acts by persons acting without such authorization, 

support or acquiescence of the state. This may be another indication of the way 

the Enforced Disappearance instrument is more advanced than earlier 

instruments, in that it recognises the suffering of disappearance victims 

irrespective of the author of the crime. It may also be seen as an indication of the 

criminal law nature of this Convention, in that it seeks to limit potential 

loopholes. It does so by, inter alia, having comprehensive liability provisions, and 

by encompassing acts of private individuals.550 The Convention also provides a 

broad scope of jurisdiction. Article 9 includes territoriality, nationality and 

passive personality jurisdiction. Article 10 provides for universal jurisdiction 

conditional on the presence of the accused. Like the Torture Convention, this 

instrument requires the state to prosecute alleged offenders found within its 

territory. If he or she is not extradited a State Party must exercise jurisdiction.551  

 
546 See O’Keefe, 2015, p. 140, adding in footnote 120 that “The act of enforced disappearance 

need not itself be widespread or systematic”. 
547 The CED was established in 2011. The first reports were considered by the Committee in 

2013. 
548 CED, Views Approved by the Committee under Article 31 of the Convention for 

Communication No. 1/2013, 12 April 2016, U.N. Doc. CED/C/10/D/1/2013. 
549 Article 2 reads; For the purposes of this Convention, "enforced disappearance" is considered 

to be the arrest, detention, abduction or any other form of deprivation of liberty by agents of the 

State or by persons or groups of persons acting with the authorization, support or acquiescence 

of the State, followed by a refusal to acknowledge the deprivation of liberty or by concealment of 

the fate or whereabouts of the disappeared person, which place such a person outside the 

protection of the law. 
550 See also e.g. Seibert-Fohr, 2009, pp. 175-178. 
551 Article 11. 
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3.5.6 The meaning of a duty to prosecute 

In treaty law, prosecution of atrocity crimes is dealt with through aut dedere aut 

judicare formulas. It is clear that because this duty to extradite or prosecute is 

formulated in different ways in different treaties, the contents of the obligation 

must be assessed on a case-by-case basis.552 One question is whether the 

obligation to prosecute is triggered only after a request for extradition has been 

made. Most of the treaties with an aut dedere aut judicare provision impose the 

obligation to prosecute as soon as the offender is present within the territory of 

that state. It is not necessary for extradition to be requested. But when such a 

request is made, the State may relieve itself of its obligations by extraditing the 

suspect.553  

In the Geneva Conventions, the obligation exists irrespective of a demand for 

extradition by another High Contracting Party.554 

Other treaties contain different wordings. As mentioned, the 1970 Hague 

Convention provides that the State Party of the territory in which the alleged 

offender is found is obliged to submit the case to its competent authorities for 

the purpose of prosecution if it does not extradite the alleged offender.555 This 

formula has been copied, e.g. in the Torture Convention. Whether the wording 

implies that prosecution does not have to happen until a request for extradition 

has been made was discussed in the Belgium v. Senegal case. The ICJ stated:  

If the State in whose territory the suspect is present has received a request for 

extradition in any of the cases envisaged in the provisions of the Convention, it 

can relieve itself of its obligation to prosecute by acceding to that request. It 

follows that the choice between extradition or submission for prosecution, 

pursuant to the Convention, does not mean that the two alternatives are to be 

given the same weight. Extradition is an option offered to the State by the 

Convention, whereas prosecution is an international obligation under the 

Convention, the violation of which is a wrongful act engaging the responsibility of 

the state.556 

 
552 See Foakes & Zgonec-Rožej, 2013, p. 6. 
553 Ibid.  
554 This is provided in Article 49 of the First Geneva Convention; Article 50 of the Second 

Geneva Convention; Article 129 of the Third Geneva Convention; Fourth Geneva Convention 

Article 146 and Articles 85 and 88 of Additional Protocol I. 
555 Article 7. 
556 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), ICJ Reports 2012, 

para. 95. 
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So the ICJ found that the obligation to prosecute under the Torture Convention 

arises even if there has not been a prior request for extradition. It seems 

appropriate not to draw too far-reaching conclusions from this interpretation 

with regard to other treaties containing different wording on the relationship 

between extradition and prosecution.557 Finally, there are conventions which 

explicitly require a request for extradition to have been made before a duty to 

prosecute arises.558 

The ICJ in Belgium v. Senegal also discussed the measures that need to be taken 

in order for a state to be seen as fulfilling its duty to prosecute under the Torture 

Convention. According to the Court, states are required to adopt the necessary 

legislation to implement the Torture Convention.559 Further, states must take 

steps as soon as the suspect is identified within the territory of the state.560 These 

steps include a competent authority drawing up a case file and collecting facts 

and evidence.561 Proceedings must be undertaken “without delay”.562 

3.5.7 Concluding comments on treaty obligations to prosecute atrocity crimes 

extraterritorially 

An overview has been presented of treaties relevant to atrocity crimes, where 

there are provisions for a duty to prosecute.563 These are the international 

instruments which contain the most explicit references to prosecution. There are 

two general characteristics of the manner in which prosecution is referred to in 

these sources. First, the wording is comprehensive – many sources include 

extraterritorial jurisdiction and offenders without any connection to state 

 
557 Survey of multilateral conventions which may be of relevance for the work of the 

International Law Commission on the topic “The obligation to extradite or prosecute (aut dedere 

aut judicare)”, Study by the Secretariat, 18 June 2010 UN Doc. A/CN.4/630, para. 131. 
558 See e.g. the 1929 Counterfeiting Convention Article 9(2) which provides that “the obligation 

to take proceedings is subject to the condition that extradition has been requested and the 

country to which application is made cannot hand over the person accused for some reason 

which has no connection with the offence.” 
559 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), ICJ Reports 2012, 

paras. 75-77. 
560 Ibid. para. 86. 
561 Ibid. para. 83-4. 
562 Ibid. para. 114-5. 
563 Most of them also contain a duty to extradite.  
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authorities. Second, they are expressed as mandatory – the provisions are often 

expressed as obligations and not merely permissive rules. 

At the same time, it must be acknowledged that the formulation, content and 

scope of these conventions differ.564 For example, the formulation does not 

necessarily have to use the Latin expression aut dedere aut judicare. Recently, treaties 

have tended to follow the language of Article 7 of the 1970 Hague Convention 

for the Suppression of Unlawful Seizure of Aircraft (Hague Convention).565 

According to this article, a state in which an alleged offender is found, either has 

to extradite him or her to a state which is acknowledged to have jurisdiction over 

the offence, or has to submit the case to its competent authorities for the purpose 

of prosecution.  

It can be concluded that as far as treatybased jurisdiction for atrocity crimes 

is concerned, the Genocide Convention has the narrowest provisions; only the 

exercise of territorial jurisdiction is mandatory. War crimes regulation is more 

extensive, providing mandatory universal jurisdiction for grave breaches. The 

Geneva Conventions and their protocols have attracted almost universal 

ratification. Crimes against humanity is special as it is not defined in a specific 

convention. It is regulated in the statutes of international tribunals, and in the 

Rome Statute, but these do not include any provisions on jurisdiction for national 

courts. There are conventions for crimes that under certain conditions can be 

seen as crimes against humanity.566 They allow for a number of jurisdictional 

bases, but are mandatory only under limited circumstances.567 To add to the 

treaties discussed so far, there are also obligations to prosecute found in regional 

instruments. The European Union has adopted a Council decision on the 

investigation and prosecution of genocide, crimes against humanity and war 

crimes.568 The decision contains no explicit duty to prosecute but establishes 

cooperation requirements between law enforcement agencies concerning 

 
564 This is especially so concerning the relationship between extradition and prosecution and the 

conditions for these two, see Secretariat’s survey, paras. 126, 150. 
565 Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 860 U.N.T.S 

105, 10 I.L.M. 133 (1971). 
566 These are, e.g. the Torture Convention, the 1973 Apartheid Convention, the Enforced 

Disappearance Convention and potentially the 1956 Supplementary Slavery Convention and the 

UN Convention against Transnational Organized Crime and its Protocol to Prevent, Suppress 

and Punish Trafficking in Persons, Especially Women and Children. 
567 The Torture and Enforced Disappearance Conventions require the presence of the offender 

before the exercise of jurisdiction becomes mandatory (see above), the Apartheid Convention 

only mandates exercise of territorial jurisdiction. 
568 Council Decision 2003/335/JHA, 8 May 2003 
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investigation and prosecution of these crimes. The Organization of American 

States has adopted the Inter-American Convention to Prevent and Punish 

Torture,569 and the Inter-American Convention on the Forced Disappearance of 

Persons.570 These Conventions contain provisions regarding a duty to extradite 

or prosecute.  

A trend that was highlighted is the move from not only adopting a duty to 

prosecute or extradite in what Reydams calls “law and order” conventions, aimed 

at protecting state interests against offences by private individuals, towards 

including such a duty in conventions such as the Torture Convention and the 

Enforced Disappearance Convention, with their focus on protecting citizens 

from their own governments.571 

In relation to atrocity crimes, there is an explicit treaty-based obligation aut 

dedere aut judicare only for grave breaches of the Geneva Conventions and 

Additional Protocol I. There is also a duty to prosecute under the Genocide 

Convention. Whether there is a customary obligation to prosecute any or all of 

these crimes will be discussed later in the chapter. 

The duty to extradite or prosecute needs to be distinguished from the 

universality principle. This principle in itself does not contain an obligation to 

prosecute and states under a treaty obligation to prosecute or extradite may 

choose under which jurisdiction they want to prosecute. It is not necessarily 

universal jurisdiction that is mandatory under the specific treaty-regime.572 

Further, universality is a misleading term. The conventions only apply between 

those states that have ratified the specific convention. So states may only exercise 

their duty to prosecute based on the universality principle on nationals of other 

State Parties to the specific convention. It also seems common to require the 

presence of the accused.573 

3.6 Domestic legislation and court decisions on prosecution of 

atrocity crimes 

Custom in international law is determined by state practice and opinio juris, as 

indicated, inter alia, by the voting records in relation to United Nations General 

 
569 Cartagena de Indias, Colombia, 9 December 1985, OAS Treaty Series, No. 67. 
570 Belém do Pará, Brazil, 9 June 1994. International Legal Materials, vol. XXV, 1994, p. 1529. 
571 Reydams, 2003:1, p. 68. 
572 The scope and application of the principle of universal jurisdiction, Report of the Secretary-

General prepared on the basis of comments and observations of Governments, 29 July 2010, 

A/65/181, p. 7. 
573 See e.g. ibid. and Ryngaert, 2007, p. 104.  
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Assembly resolutions, and the number of State Parties to international 

multilateral treaties. Thus far, the focus has been on international sources and 

evidence of state practice in relation to them. The following section will discuss 

national sources, especially domestic legislation and court decisions, concerning 

prosecution of atrocity crimes. 

3.6.1 Legislation 

According to a survey published by Amnesty International in 2011, 166 (appr. 86 

per cent) of the 193 UN Member States have defined one or more of four crimes 

under international law (war crimes, crimes against humanity, genocide and 

torture) as crimes in their national law. They also point out that many states have 

failed to define all of these crimes as crimes under national law and the legislative 

definitions are not consistent with the “strictest requirements of international 

law”.574 In a large number of states, legislation has been enacted following 

ratification of the Rome Statute of the ICC.575 Many states had criminalised at 

least one of the Rome Statute crimes before the Statute entered into force, 

presumably following ratification of the Geneva Conventions and the Genocide 

Convention.576 This does not mean that there is a requirement under the Rome 

Statute to criminalise the offences. The Rome Statute only requires that national 

law facilitates cooperation with the Court and criminalises offences against the 

ICC’s administration of justice.577 

Could the mere fact that states have national legislation covering genocide, 

crimes against humanity and war crimes be sufficient to say that there is a duty 

to enforce such laws? In general, it is probably safe to say that states do not 

enforce national criminal legislation based on a notion that there is an 

international duty to do so. For atrocity crimes, legislation often follows the 

ratification of international treaties, which provides an argument for such a 

notion. However, as long as only parties to the Rome Statute acknowledge such 

a duty, it cannot be said that an opinio juris exists which holds that there is a 

 
574 Amnesty International. A Preliminary Survey of legislation around the World – 2012 update, 

p. 1. 
575 Examples of such legislation are provided in section 3.2.1 footnote 278. A collection of 

implementing legislation is also available in the database of the ICC Legal Tools project, 

www.legal-tools.org. 
576 An example is Sweden, where legislation criminalizing genocide was enacted after ratification 

of the Genocide Convention; see preparatory works, Prop. 1964:10, p. 34. 
577 Rome Statute, Articles 88 and 70(4)(a). 
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customary international rule which obliges states to prosecute crimes falling 

under the ICC’s jurisdiction. The fact that states are incorporating the ICC crimes 

into national legislation can be read as a conviction that these crimes must not 

go unpunished and that domestic enforcement is necessary, but not necessarily 

that states feel obliged in this regard.578 

3.6.2 National trials under territorial jurisdiction 

A study from 1996 of 285 conflicts around the world between 1945 and 1996, 

reveals daunting figures on the extent to which conflicts are addressed by some 

form of legal measures, be it criminal prosecutions, truth commissions and 

inquiries, lustration legislation, compensation or amnesty. In only 49 of these 

conflicts were such measures taken, and in only 23 conflicts had states resorted 

to prosecution.579 The reasons behind this put forward in the literature, are inter 

alia, a lack of political will, sometimes due to the state being involved in the 

commission of the crimes, amnesty laws, and a lack of capacity in the criminal 

justice system – the territorial state may be in the middle of or recovering from 

armed conflict, affecting the capacity for law enforcement, or the court staff may 

lack knowledge on the specificities of atrocity crimes and the law applicable to 

them.580  

Below follows a summary of the developments regarding domestic 

prosecution of atrocity crimes since the Second World War. Although it is 

difficult to determine the numbers of trials that have taken place, guidance is 

provided by the literature and from database searches.581 At least 73 states have 

carried out prosecutions of atrocity crimes based on territorial jurisdiction and 

26 based on extraterritorial jurisdiction. Other studies indicate that over the last 

fifteen years, 35 states have conducted criminal trials on atrocity crimes, 20 of 

which were states where the crimes had been committed.582 

 
578 See Seibert-Fohr, 2009, p. 268. 
579 Balint, 1996. 
580 Cryer et al., 2014, pp. 73-74; Heikkilä, 2013, p. 171; Marschik, 1997; McCormack, 2003; 

Mitchell, 2012; Schabas, 2003, p. 63.  
581 Databases on international crimes litigation; International Committee of the Red Cross, 

www.icrc.org; Prevent Genocide International, www.preventgenocide.org; Domestic 

Jurisprudence on International Criminal Law, www.haguejusticeportal; the Asser Institute’s 

international crimes database, http://www.internationalcrimesdatabase.org/;  In addition, a 

general internet search engine (Google) has been used to find trials in all states of the world. 

Further relevant literature has been consulted.  
582 Currie & Rikhof, 2013, pp. 233, 284-8; Langer, 2011; Rikhof, 2010. 

http://www.icrc.org/
http://www.preventgenocide.org/
http://www.haguejusticeportal/
http://www.internationalcrimesdatabase.org/
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In Europe, states have recognized individual responsibility for war crimes and 

accept a duty to prosecute and punish war criminals according to their obligations 

under the Geneva Conventions. These obligations are generally not well 

implemented; the practice of most European states is not to investigate and 

prosecute war crimes.583 There are exceptions to this rule, one being the 

thousands of cases in Germany following the Second World War.584 Several well-

known French cases following the Second World War concerned crimes 

committed within the territory of the forum state.585 Prosecutions based on 

territorial jurisdiction have also taken place in other European states.586 

Conflicts since the Second World War have not generated nearly as many 

cases but a number of states have held trials concerning crimes committed within 

their own territory. Since the end of the Cold War many states of the former 

USSR and Eastern Europe have prosecuted crimes committed under the 

communist regimes, among these Hungary,587 Romania,588 Estonia, Latvia and 

Lithuania.589  

In a similar attempt to deal with their own history, many Latin American states 

have recently seen the removal of amnesty laws enabling courts to deal with 

crimes committed during the dictatorships of the 1970s and 1980s.590 Further 

 
583 Marschik, 1997; McCormack; 2003. 
584 German judgments concerning Nazi crimes, see Cryer et al 2014 p. 71 referring to Christian 

Rüter and Dick de Mildt (eds.), Christian Rüter: Sammlung (west-)deutscher Strafurteile wegen 

nationalsozialistischer Tötungsverbrechen 1945-2012 (Amsterdam and Munich, 1968-2012) and DDR-

Justiz under NS-Verbrechen: Sammlund (ost-)deutscher Strafurteile wegen nationalsozialistischer 

Tötungsverbrechen 1945-1998 (Amsterdam and Munich, 2002-9). Marschik notes that ”the trial of 

war criminals posed no substantial juridical difficulties in the past. No problems of jurisdiction 

arose due to the fact that the defendants were of German nationality etc.”, Marschik, 1997, p. 75. 
585 For an account of French prosecutions, see Sadat, 2008, pp. 329-358. According to Marschik, 

1997, p. 83, the case against Klaus Barbie concerned only crimes committed in France against 

French citizens and hence raised no issues of extraterritorial jurisdiction. 
586 Generally, see Marschik, 1997, pp. 65-101. Even in Austria there have been thousands of 

cases concerning Nazi crimes. In England, this only happened in the first years following the end 

of the war. See Steiner, 1991, pp. 184-185. Gaeta points out that Italy has only exercised 

jurisdiction in relation to war crimes committed on Italian territory; see Gaeta, 2001, p. 751 f. On 

the prosecution of German war criminals in the Netherlands, see Marschik, 1997, p. 89. On trials 

in Eastern Europe and the USSR, see Marschik, 1997, p. 91. 
587 Tamás, 2013. 
588 Henley, 2016. 
589 Rain, 2013. 
590 In 2010, volume 10, issue 4, of the International Criminal Law Review was dedicated to 

international criminal law in Latin America, showing that trials have taken place in at least 

Argentina, Brazil, Chile, Colombia, Mexio, Peru and Uruguay. See also March 2015 Report of the 
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examples include genocide cases in Romania,591 Ethiopia592, Guatemala593 and 

Bolivia594 and prosecutions for crimes committed during the 1971 Pakistan-

Bangladesh war.595 A number of states have committed to prosecution of former 

heads of state; on charges of crimes against humanity.596  

In terms of numbers of prosecutions, Rwanda and the States of the former 

Yugoslavia have been the most active.597 Rwanda introduced new legislation on 

genocide in 1996. In 2001, in reaction to the large numbers of detainees awaiting 

trial, traditional gacaca courts were introduced. The trials, which came to an end 

after more than ten years, have been successful in terms of convictions.598 They 

have also been criticized for not living up to fair trial standards and for not 

providing relief for the victims.599 

In the 1990s, states increasingly chose to adjudicate atrocity crimes. This was 

triggered by the renewed interest in international criminal justice, which had led 

to establishment of the ad hoc tribunals and drove the preparatory work leading 

to the adoption of the Rome Statute.600  

 
Attorney General’s office in Argentina. At the time, 456 cases were open, and over 500 had 

previously been convicted; Procuraduría de Crímenes contra la Humanidad, Actualización de datos sobre el 

proceso de justicia por crímenes de lesa humanidad. Datos al 18 de marzo de 2015. 
591 Schabas, 2003, pp. 43-4. 
592 Ibid; La Haye, 2008; Tiba, 2007, p. 518. 
593 Burt & Estrada, 2017, provide an account of the trial in 2017 against former president Rios 

Montt. 
594 Five former military officers were convicted of genocide in 2011, see 

https://trialinternational.org/latest-post/luis-alberto-aranda-granados/ (last accessed 29 May 

2017). 
595 Samad, 2016, applauds the initiative towards accountability presented by the Bangladesh 

International Crimes Tribunal, but expresses doubt about the Tribunal’s commitment to fair trial 

standards. 
596 In Madagascar and Romania. In relation to Madagascar, see 

https://trialinternational.org/latest-post/marc-ravalomanana/ (last accessed 29 May 2017). In 

relation to Romania, see http://www.bbc.com/news/world-europe-34594391 (last accessed 29 

May 2017). 
597 Bosnia-Hercegovina has been criticised for not prosecuting more. Between 1996 and 2004, 

only 50 war crimes suspects were prosecuted, which is less than 10 percent of those prosecutions, 

which were approved by the ICTY Prosecutor’s office, See Manuell & Kontic, 2002, p. 339.  
598 More than 10 000 gacaca courts with over 100 000 lay judges have tried over one million 

genocide cases, Waldorf, 2009, p. 515. 
599 See e.g. Brounéus, 2008; Gahima, 2013, Ch. 6. 
600 Lafontaine, 2016. 

https://trialinternational.org/latest-post/luis-alberto-aranda-granados/
https://trialinternational.org/latest-post/marc-ravalomanana/
http://www.bbc.com/news/world-europe-34594391
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3.6.3 National trials under extraterritorial jurisdiction 

Non-territorial state trials for atrocity crimes had already been envisioned by 

Hugo Grotius in his famous “De Jure Belli Ac Pacis”: 

[…] Kings, and those who are invested with a Power equal to that of Kings, have 

a Right to exact Punishments, not only for Injuries committed against themselves 

or their Subjects, but likewise, for those which do not peculiarly concern them, 

but which are, in any Person whatsoever, grievous Violations of the Law of Nature 

or Nations. For the Liberty of consulting the Benefit of human Society, by 

Punishments, does now, since Civil Societies, and Courts of Justice, have been 

instituted, reside in those who are possessed of the supreme Power, and that 

properly, not as they have Authority over others, but as they are in Subjection to 

none. For…it is so much more honourable, to revenge other Peoples Injuries 

rather than their own....Kings, beside the Charge of their particular Dominions, 

have upon them the care of human Society in general.601 

In order for non-territorial states to investigate and prosecute, they need to 

exercise extraterritorial jurisdiction. This can be based either on the nationality 

of the offender (nationality jurisdiction), the victim (passive personality 

jurisdiction) or have no connection to the crime, its perpetrator or victim 

(universal jurisdiction in its purest form).  

To start with, many states legislate with respect to the conduct of their 

nationals abroad.602 This is more common in countries with legal systems based 

on the continental European Model, whereas common law countries tend to 

restrict this to very serious crimes.603 It deserves to be mentioned that the 

common law countries have never protested against the exercise of the 

nationality principle in criminal trials in other states.604 This ground for 

jurisdiction may prove important where atrocity crimes are concerned, in relation 

to armed forces stationed overseas. German World War II trials provide 

 
601 Grotius, 1624, Ch. XX. 
602 All EU Member States have enacted such legislation. Another example is provided by Article 

12 (2) of the Bosnia and Herzegovina Criminal Code, which states that ”the criminal legislation 

of Bosnia and Herzegovina shall be applied to a citizen of Bosnia and Herzegovina whom 

outside the territory of Bosnia and Herzegovina, perpetrates a criminal offence.” 
603 E.g. the United Kingdom’s Offences against the Person Act 1861, Article 9, which provides 

jurisdiction over murders committed by British nationals irrespective of the place of commission. 

As pointed out by Cryer et al 2014 p. 54, this is an exception to the usual preference of common 

law countries for territoriality jurisdiction. 
604 Shaw, 2008, p. 664. 
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examples, as do more recent courts martial in the United States and United 

Kingdom of a number of soldiers for abusing, and in one case killing, detainees 

in Iraq.605  

The nationality principle also covers private persons who travel abroad to 

participate in armed conflicts and later return to their home states. The war 

crimes trial in Sweden against Jackie Arklöv is an example of a case based on this 

principle.606 Another example where this could be relevant is that of the Western 

Europeans who have travelled to Syria in recent years to take part in hostilities 

on the side of the Islamic State. These are persons who can be prosecuted under 

the nationality principle upon returning home. Some states exercise jurisdiction 

over nationals that acquire nationality after the offence was committed.607 This 

could be seen as a violation of the nullum crimen sine lege principle.608 Defenders of 

the concept seem to refer to it being a vicarious use of forum locus delicti (the courts 

where the tort or crime was committed) and therefore it is necessary to establish 

that the conduct was criminal in that state (or in international law) at the time of 

the offence.609 It is justified on the ground that the states in question do not 

extradite their own citizens. 

Jurisdiction based on the nationality of the offender would appear to be an 

available option. Like jurisdiction based on the location of the crime, it must be 

considered uncontroversial. Most European states have been reluctant to 

prosecute their own citizens for atrocity crimes committed abroad, probably a 

result of unwillingness.610 National prosecutions are also often criticised for being 

overly lenient, an example being the US courts martial concerning the My Lai 

massacre during the Vietnam War.611  

Another basis of extraterritorial jurisdiction is jurisdiction based on passive 

personality. A majority of European states have legislation allowing the exercise 

 
605 One example is the trial of nine supervisors and guards of the concentration camp at 

Maidanek, Poland; Marschik, 1997, p. 75. The recent cases are commented on by Arnold, 2004 

(the U.S.A.), and Rasiah, 2009 (the United Kingdom).  
606 Stockholm District Court, Judgment of 18 December 2006, Case No. B 4084-04. The 

Judgment refers to jurisdiction under both the nationality principle and the universality principle, 

p. 12. 
607 See e.g. Sweden under the Swedish Penal Code Chapter 2, sec. 2. 
608 Cryer et al., 2014, p. 54. 
609 Ibid. 
610 Marschik, 1997, p. 100; McCormack, 2003, pp. 107-142. These do not distinguish between 

trials of nationals under territorial and nationality jurisdiction. 
611 United States v. Calley (1969) 41 CMR 96; (1973) 46 CMR 1131; (1973) 48 CMR 19. See 

McCormack, 2003, pp. 107-142. 
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of passive personality jurisdiction for at least one atrocity crime.612 One of the 

few areas in which passive personality jurisdiction has traditionally been accepted 

is in relation to war crimes – states have a right to prosecute war crimes 

committed against their nationals.613 Following the Second World War, a number 

of such cases were brought.614 Higgins points out that there has been a renewed 

interest in exercising the passive personality principle since the 1990s, related to 

the increase in international terrorism.615 Judges Higgins, Kooijmans and 

Buergenthal noted in the Arrest Warrant Case that the exercise has met with little 

opposition from other states.616 Commentators speak in favour of the legality of 

this principle.617 

Bottigliero suggests that states are more likely to agree on the legitimacy of a 

jurisdictional ground based on victims’ claims (such as the passive personality 

principle) than to act according to the principle of universal jurisdiction.618 In 

several states, universal jurisdiction legislation has been amended to include 

requirements e.g. for presence, or that the victim is a national of the forum 

state.619 In Belgium, several cases have been decided based on nationality and 

passive personality since the amendments of their famous universal jurisdiction 

law in 2003.620 Cases before Spanish courts have had an element of passive 

personality jurisdiction. One example is the Guatemala genocide case, where the 

 
612 Extraterritorial Jurisdiction in the European Union: A Study of the Law and Practice in the 27 Member 

States of the European Union (December 2010), p. 17. E.g. the French Criminal Code, Article 113-7. 
613 Cryer et al., 2014, p. 55; In re Rohrig, Brunner and Heinze, 1950, International Law Reports 

Vol. 17, p. 393. 
614 See an overview in Marschik, 1997. One example is the Almelo case, 1 Law Reports, Trials of 

War Criminals, p. 35. The case concerned the prosecution in a British Court of a German 

national for killing of a UK national in the Netherlands. 
615 Cryer et al., 2014, p. 55; Higgins, 1994, pp. 66-69; see e.g. in United States v. Yunis (1991) 30 

ILM 403. 
616 ICJ, Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), (2002) ICJ 

Reports 3. Separate Opinion of Judges Higgins, Kooijmans and Buergenthal. Evans, 2014, p. 327. 
617 Evans, 2014, p. 327; Higgins, 1994, pp. 66-69. 
618 Bottigliero, 2004, p. 46. 
619 Spain (Organic Act 1/2009 of 3 November 2009 introduces amendments to Sections 4 and 5 

of Article 23 of the Fundamental Law of the Judiciary (LOPJ - Ley Organica del Poder Judicial)); 

Belgium (Amended CCP, Article 6(1°bis), Article 10(1bis) and Article 12bis in conjunction with 

the amended CC, Book II, Title Ibis). See further in Extraterritorial Jurisdiction in the European 

Union: A Study of the Law and Practice in the 27 Member States of the European Union (December 2010).  
620 Ibid., pp. 84-85. 
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victims were Spanish and the courts in Guatemala had failed to investigate the 

crimes.621 

It could also be argued that it is unnecessary to establish the lawfulness of 

passive personality jurisdiction in relation to atrocity crimes, because of the 

broader jurisdiction applicable to these. One example is the Eichmann case, where 

Israel claimed passive personality jurisdiction on behalf of Eichmann’s Jewish 

victims.622 That claim has been criticized – the Jewish victims were not nationals 

of Israel at the time of the offence – while it is generally accepted that Israel had 

the right to try Eichmann under the universality principle.623 This relates to the 

issue of determining which victim is a national and thereby protected by this basis 

of jurisdiction. The question of whether victims need to be nationals at the time 

of the offence is important. Victims who want to access non-territorial state 

courts usually become nationals at a later time (if they ever do). It was discussed 

above that some states exercise jurisdiction based on the offender’s nationality 

even for individuals who have attained citizenship after the offence. The same is 

probably true for the timing of victims’ nationality. Belgian nationals with a 

Chadian background initiated the Belgian arrest warrant that led to the case 

against Senegal at the ICJ.624 Senegal objected to the Belgian exercise of passive 

personality jurisdiction because the Belgian nationality of the victims was attained 

after the time of the crime. The issue was never dealt with by the ICJ, as it found 

that all states were entitled to invoke responsibility for alleged breaches of the 

Torture Convention, and establishing a “special interest” was not therefore 

deemed necessary.625 

The base for exercising extraterritorial jurisdiction with the widest scope is 

universal jurisdiction. A majority of UN Member States have provided for 

universal jurisdiction concerning one or more of the atrocity crimes.626 Another 

16 states provide for universal jurisdiction over offences that amount to crimes 

 
621 For a discussion on cases, see “Summary of the universal jurisdiction reforms in Spain”, in 

the November 2010 edition of the REDRESS and FIDH EU Update on International Crimes, 

pp. 5-7.  
622 District Court of Jerusalem, Attorney General of Israel v. Eichmann, Judgment of 11 December 

1961, Criminal Case 40/61; Supreme Court of Israel, Attorney General of Israel v. Eichmann, 

Judgment of 29 May 1962, Criminal Appeal 336/61. 
623 Cryer et al., 2014, p. 56. 
624 ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), ICJ Reports 

2012, paras. 64-70. 
625Ibid. para. 70.  
626 147 (approximately 76.2 %) out of 193 states. Amnesty International Universal Jurisdiction, A 

preliminary survey of legislation around the world – 2012 update, p. 2. 
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under international law but only as ordinary crimes under national law.627 One 

topic that has attracted a lot of attention in the literature and among states, is 

whether or not to require the presence of the accused within the territory of the 

forum state. This is called “conditional” universal jurisdiction, unlike the 

“absolute” universal jurisdiction, which requires no such presence. According to 

Lafontaine, the concept may still be relevant in the doctrinal debates over 

universal jurisdiction, but it has become a rather theoretical issue since more and 

more states, in order to exercise jurisdiction, require the presence of the accused 

after the offence.628 Other states require the accused to have taken up residency 

in the state after the offence.629 It is also increasingly common to put in place 

rules that allow prosecutorial or executive discretion over the cases and to limit 

the possibilities of private parties to initiate procedures.630  

A number of war crimes cases were brought to court after the Second World 

War on the basis of universal jurisdiction.631 Later, the conflicts in Yugoslavia 

and Rwanda have inspired a number of atrocity crime prosecutions in European 

 
627 Ibid. p 2. Examples are Mauritania’s Penal Code 1983, and Criminal Procedure Code 1983; 

Togo’s Penal Code 1980, as amended 2000. 
628 Lafontaine, 2012, pp. 1280-3. Examples of such legislation are Argentina’s Ley de 

Implementacion del Estatuto de Roma, aprobado por la Ley N8 25390 y ratificado el 16 de enero 

de 2001, de la Corte Penal Internacional. Disposiciones Generales Penas y principios generales. 

Delitos contra la administracion de justicia de la Corte Penal Internacional. Relaciones con la 

Corte Penal Internacional, Ley 26.200, Art. 4; Denmark, Criminal Code, para. 8(a); The 

Netherlands, Act of June 2003 containing rules concerning serious violations of international 

humanitarian law (International Crimes Act), s 2(1)(a); Canada’s Crimes against Humanity and 

War Crimes Act, S.C. 2000, c. 24, s. 8(b). See also surveys in The scope and application of the principle 

of universal jurisdiction, Report of the Secretary-General prepared on the basis of comments and 

observations of Governments, 29 July 2010, UN Doc. A/65/181, para. 76; EC Council, The 

AU-EU Expert Report on the Principle of Universal Jurisdiction, 16 April 2009, 8672/1/09 REV1, at 

paras. 18, 24. 
629 See e.g. United Kingdom’s International Criminal Court Act 2001, c 17. The Act also contains 

provisions to cover Northern Ireland. The Scottish Parliament passed similar legislation, 

International Criminal Court (Scotland) Act 2001, ASP 2001, c13, ss 51,68. See also France’s Loi 

no 2010-930 du 9 août 2010 portant adaptation du droit pénal a' l’institution de la Cour pénale 

internationale, JO, 10 August 2010, 14678, s 8 (add s. 689-11 to the Code de procédure pénale); 

EC Council, the AU-EU Expert Report on the Principle of Universal Jurisdiction, 16 April 2009, 

8672/1/09 REV1, paras. 18, 24. 
630 Lafontaine, 2012, pp. 1281-2. 
631 Cryer et al., 2014, pp. 58-61. See District Court of Jerusalem, Attorney General of Israel v. 

Eichmann, Judgment of 11 December 1961, Criminal Case 40/61, para. 12; Demanjuk v. Petrovsky, 

776 F 2d 571 (USCA 6th Cir. 1985); cert den. 475 US 1016 (1986); 628 F Supp 1370 (1986); 784 F 

2d 1254 (1986). See further ICRC:s survey on war crimes and universal jurisdiction, 

http://www.icrc.org/customary-ihl/eng/docs/v2_cha_chapter44_rule157.  

http://www.icrc.org/customary-ihl/eng/docs/v2_cha_chapter44_rule157
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states to which offenders and victims have come as refugees.632 In 1999, 

throughout Europe, attempts were made to bring former Chilean Head of 

Government, Augusto Pinochet, to trial. The central case was the trial in the 

British House of Lords, where the question was whether or not to extradite 

Pinochet to Spain for crimes committed during his time in office. After a lengthy 

trial, he was finally released due to ill health, but the case has nevertheless come 

to be seen as an important example of a new era of accountability. The House of 

Lords found that the United Kingdom could extradite Pinochet to Spain, where 

Investigating Judge Garzón had initated the case under universal jurisdiction.633 

However, one commentator argues that it was not an example of the use of 

universal jurisdiction in a general sense, because the UK was under treaty 

obligation to extradite Pinochet.634 

To discover whether or not state exercise of jurisdiction is legal, it is not only 

relevant to determine if states exercise such conduct, it is also relevant to note 

whether such exercise has met with protests from other states.635 The best-

known example of protest may be that caused by the Belgian universality law that 

was adopted in 1993.636 It allowed civil parties to file a petition with an 

investigating judge, after which a criminal investigation became mandatory. No 

link to Belgium was required, not even the presence of the accused on Belgian 

territory. The law inspired civil parties to file complaints against e.g. current and 

former high-ranking US persons, which caused the United States to pressure 

Belgium to change the law.637 The law was changed within a few months, in 

August 2003.638  

 
632 See e.g. Reydams, 2003:1, pp. 109-116, 196-200. 
633 U.K., House of Lords, R. v. Bow Street Metropolitan Stipendiary Magistrate & Others, Ex Parte 

Pinochet Ugarte (No. 3), 24 March 1999, [2000] 1 A.C. 147; Spain, Audiencia National, Unión 

Progresista de Fiscales de Espanna et al. v Pinochet, decisions of 16 ansd 18 October and 3 

November 1998.  Comments, see e.g. American Journal of Intyernational Law vol. 93 No. 3 

(1999): 703-711; Roht-Arriaza, 2005. 
634 Reydams, 2003:1, pp. 206-209. 
635 Akehurst, 1972, p. 176. Only public protests are easily discernible; see Watson, 1993, on the 

difficulty in assessing such protests that are made confidentially. 
636 Loi du 16 juin 1993 relative à la répression des infractions graves aux Conventions internationales de Genève 

du 12 août 1949 et aux Protocols I et II du 8 juin 1977, additionnels à ces Conventions, in Moniteur Belge, 

5 August 1993. In 1999 was genocide and crimes against humanity were included, and the law 

was renamed Loi relative à la repression des violations graves du droit international humanitaire.  
637 Black & McAskill, 2003. 
638 Loi modifiant la loi du 16 juin 1993 relative à la répression des violations graves du droit international 

humanitaire et l’article 144ter du Code judiciaire, in Moniteur Belge, 7 May 2003. See Reydams, 2003:2; 

Smis & Van der Borght, 1999. 
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The United Kingdom has also been criticised for its exercise of universality 

laws. A warrant for arrest of an Israeli Major General639 was issued in 2005 

following the request of a number of Palestinian victims. He was suspected of 

committing a grave breach of the Fourth Geneva Convention 1949 in the 

occupied Palestinian Territory. This led to an Israeli protest, and a subsequent 

apology from the British Foreign Secretary. In order to prevent future 

jurisdictional conflicts, it was suggested that the possibility for foreign victims to 

seek an arrest warrant in the UK be restricted.640 The UK Parliament changed 

the law in 2011, adding a requirement for the consent of the Director of Public 

Prosecutions before an arrest warrant can be issued in universal jurisdiction cases 

brought by individuals.641 

Germany was brought before the European Court of Human Rights for their 

exercise of extraterritorial jurisdiction in a criminal case concerning genocide. 

The defendant argued that the case was in violation of the principle of non-

intervention.642 The Charter of the United Nations refers to the threat or use of 

force against the territorial integrity or political independence of any state, but it 

is not limited to this. It has also been invoked in relation to the exercise of 

jurisdiction in states courts on matters that took place in other states. The Court 

found that the German exercise of extraterritorial jurisdiction over genocide was 

not in violation of the principle of non-intervention.643  

Further criticism has been expressed by African States in relation to the wide 

discretion to prosecute under universal jurisdiction given to investigative judges 

in some European states.644 It concerns claims that extensive exercise of 

jurisdiction may harm the international rule of law and international relations and 

that “[…] unilateral exercise of universal jurisdiction against foreign officials by 

the judicial organs of a State violated the principle of sovereign equality of States, 

and constituted a breach of international law, engaging the responsibility of a 

State.”645 Right or wrong, such assumptions about what may constitute a breach 

 
639 Retired Doron Almog. 
640 Dodd, 2006. 
641 Police Reform and Social Responsiblility Act 2011. 
642 The right of every state to conduct its affairs without outside interference, supported e.g. in 

article 2(4) of the Charter of the United Nations. 
643 Eur.Ct.H.R., Jorgic v. Germany, Judgment of 12 July 2007, paras. 66-72. 
644 The AU-EU Expert Report on the Principle of Universal Jurisdiction, 16 April 2009, 8672/1/09 

REV1, pp. 35-36; Lafontaine, 2012, pp. 1277, 1280-3; Jalloh, 2010. 
645 The scope and application of the principle of universal jurisdiction, Report of the Secretary-General 

prepared on the basis of comments and observations of Governments, 29 July 2010, A/65/181, 

para. 109. 
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of international law, and criticism based on that, highlights the political 

controversies in the field. 

Following these developments, it has been suggested that the era of universal 

jurisdiction has come to an end.646 One more recent example of the reluctance 

of states to prosecute torture under universal jurisdiction, is the failure of 

Austrian authorities to arrest the Deputy of Saddam Hussein, allegedly 

responsible for torture in Iraq, referring to a lack of jurisdiction.647 There is also 

evidence that suggests that the end of universal jurisdiction was proclaimed 

prematurely, including the continuation of cases being brought in European 

states, and elsewhere.648 Reviews also show that most cases have not aroused 

protest, and that cooperation with the territorial state has worked well.649 Recent 

Swedish and German cases concern crimes committed in armed conflicts that 

were ongoing at the time of the trial.650 This suggests a shift from earlier universal 

jurisdiction cases, which used to be concerned with crimes committed a long 

time ago, in states where the conflicts or situations of mass abuse had long since 

passed.651 Experience shows that the trials which have been held under universal 

or other extraterritorial jurisdiction, concerning lower ranking perpetrators, have 

not attracted criticism. Meanwhile, the exercise of jurisdiction over heads of state 

 
646 Cassese, 2003; Reydams, 2010, p. 348. 
647 See Nowak, 2012, p. 168. 
648 See e.g. the Scilingo case in Spain, noted in Langer, 2011, p. 10; cases outlined in Reydams 

2003:1; Swedish cases; Stockholm’ District Court Judgment of 8 April 2011 in Case No. B 382-

10, Svea Appeals Court Judgment of 19 June 2014 in Case No. B 6659-13. Södertörn District 

Court, Judgment of 26 February 2015, Case No. B 13656-14. In these cases, the accused was 

either a Swedish ctizen or had attained a residence permit. However, reference was made to 

universal jurisdiction. In Senegal, the former Chadian president Hissene Habré was convicted of 

war crimes, crimes against humanity and torture in 2016 by a specialized Court; Extraordinary 

African Chambers, Prosecutor v. Hassein Habré, Judgment of 30 May 2016. In Malawi, a Rwandan 

suspected of genocide was apprehended for extradition procedures, see Ngabonziza, 2017. 
649 See Reydams, 2003:1, p. 223 drawing the conclusion that the territorial state has not 

protested, but rather supported, cases against nationals that are voluntarily present in the forum 

state. 
650 The cases concerned crimes committed in Syria; Svea Appeals Court, Prosecutor v. Enes Abu 

Ahmand, Judgment of 5 August 2016, Case No. B 4770-16; Blekinge District Court, Prosecutor v. 

Raed Abdulkareem, Judgment of 6 December 2016, Case No. B 569-16; In relation to Germany, 

see reference to trials in 2017 and 2017, at http://www.euronews.com/2016/05/03/germany-s-

first-syria-war-crimes-trial-opens-in-frankfurt (last accessed 17 August 2017). 
651 Such as cases in the 2010s concerning crimes committed in Rwanda in 1994 and the former 

Yugoslavia in the early 1990s. 

http://www.euronews.com/2016/05/03/germany-s-first-syria-war-crimes-trial-opens-in-frankfurt
http://www.euronews.com/2016/05/03/germany-s-first-syria-war-crimes-trial-opens-in-frankfurt
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remains controversial – exemplified by the Kenyatta trial at the ICC and the Habré 

trial in Belgium. 

This review of court cases shows that there is some form of connection to the 

forum state even in cases brought under universal jurisdiction. The accused has 

generally taken up residence in the forum state, sometimes as a refugee and 

sometimes as an immigrant. These are usually people who do not want to be sent 

back to the territorial state.652 More recent practice confirms that defendants or 

victims have connections with the forum state, even when express reference to 

universal jurisdiction is made in the judgment.653 In the Swedish trial where 

reference was made to universal jurisdiction in the judgment, the accused was a 

Swedish citizen (although citizenship was attained after the commission of the 

crime).654 

The question this section has sought to answer is whether there is national 

state practice regarding a duty to prosecute extraterritorially. Before answering 

this it must be acknowledged that the majority of cases this overview has included 

are cases brought in states with treaty-law obligations to prosecute.655 Outside 

treaty obligations to criminalise and prosecute, it was mentioned that as far as 

legislation is concerned, the fact that states choose to legislate does not 

necessarily mean that they perceive a duty to prosecute. The same can be said 

about court practice. The decisions taken in states that are treaty bound,656 to 

either extradite or prosecute, does not necessarily prove that there is a rule under 

customary law to do so. Perhaps such practice can be seen as a conviction on the 

part of states that the crimes must not go unpunished, but not necessarily that 

they have an obligation to act. The overview of court practice also shows that 

whereas atrocity crimes are almost universally condemned by states in national 

legislation, there is a lack of state practice regarding the adjudication of these 

crimes. The fact that not many states have acted, even when treaty bound to do 

so, suggests that states do not consider themselves to be under an obligation to 

 
652 Reydams, 2010, p. 348. Note some exceptions, e.g. the Ntuyahaga case in Belgium, the 

Eichmann and Demjanjuk cases in Israel, and the Scilingo case in Spain, noted in Langer, 2011, p. 

10. See also Bassiouni, 2008, p. 187 f. 
653 Langer, 2011, on Spanish and Belgian cases. Norway: Oslo District Court, Prosecutor v. Mirsad 

Repak, Judgment of 2 December 2008, Case No. 08-018985MED-OTIR/08. Finland: Itä-

Uusimaa District Court, Prosecutor v. Francois Bazaramba, Judgment of 11 June 2010, Case No. 

10/423, confirmed by Helsinki Appeals Court, Judgment of 30 March 2012, Case No. 882. See 

also comment by Kimpimäki, 2011. 
654 Sweden: Stockholm District Court, Judgment of 8 April 2011, Case No. 382-10, p. 41.  
655 Foakes & Zgonec-Rožej, 2013, p. 5.  
656 Such as the cases in Sweden, Finland and Norway, above footnotes 648 and 650.  
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exercise universal jurisdiction over atrocity crimes.657 This situation is one of the 

main reasons for establishing international courts and tribunals.  

The practice discussed above concerns national trials of atrocity crimes, where 

the mere existence of a trial may be seen as state practice, at least evidencing a 

permissive rule to prosecute under extraterritorial jurisdiction. It is even more 

relevant to discover state practice that more directly points towards an obligation; 

state practice that acknowledges such an obligation outside treaty law. In fact, 

several studies show that national courts have asserted the existence of the 

obligation to extradite or prosecute outside treaty-law. Such an assertion is made 

concerning various crimes, ranging from ordinary crimes to war crimes, 

genocide, crimes against humanity, torture and enforced disappearance.658 One 

example is a federal Court in Australia acknowledging the customary status of 

the duty to extradite or prosecute genocide.659 Similarly, the Guatemalan 

Constitutional Court in 2007 recognized that Guatemala was under an obligation 

to prosecute when it did not extradite to Spain, suspects of e.g. genocide. The 

Court found that this rule and obligation was not based on a treaty provision.660 

The case was initiated by the Spanish Rioss Montt case. The investigating judge 

claimed that the duty to extradite or prosecute is based not only on conventional 

law but also on customary international law. He held that this duty arises out of 

the jus cogens character of the prohibition of genocide and crimes against 

humanity.661 The South African Constitutional Court in 2014 confirmed the 

existence of a customary law duty to investigate atrocity crimes (in that case 

 
657 See Ryngaert, 2008, pp. 112-13. 
658 Foakes & Zgonec-Rožej, 2013, p. 4, referring to Informal Working Paper by Kriangsak 

Kittichaisaree, Working Group on the Obligation to Extradite or Prosecute (aut dedere aut 

judicare), 5 April 2013. Report by Amnesty International, “International Law Commission: The 

Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare)”, 2009. See also van 

Steenberghe, 2011; Mitchell, 2009; Questions Relating to the Obligation to Prosecute or Extradite (Belgium 

v. Senegal). Questions put to the Parties by Members of the Court at the close of the public 

hearing held on 16 March 2012: compilation of the oral and written replies and the written 

comments on those replies. 
659 Federal Court of Australia, Re Thompson; Ex parte Nulyarimma (1998) 136 ACT 9,1 September 

1999. 
660 The Constitutional Court of the Republic of Guatemala, Decision 12 December 2007, p. 54, 

59. For a comprehensive analysis of the judgment see: Amnesty International, Guatemala: The 

refusal to grant the extraditions requested by Spain for crimes under international law, AI Index: 

AMR 34/013/2008, May 2008. 
661 Audiencia Nacional, Juzgado Central de Instrucción Uno, D. Previas 331/1999 of 16 January, 

2008, Judge Santiago Pedraz, considerando quinto. 
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torture), even when committed abroad.662 In some of these cases it cannot be 

determined whether the state in question acted under a sense of legal obligation 

according to conventional or customary law.663  

Another example, which may be seen as state practice evidencing a duty to 

prosecute, is the semi-international courts and tribunals that have been set up; 

these act to put pressure on states to deal with the crimes committed within their 

territory in states such as Cambodia, East-Timor, Sierra Leone and Haiti.664 

Further, as mentioned, investigation by the ICC may prompt states to enforce 

their own legislation.665  

Further evidence that states increasingly see themselves obliged to prosecute 

these crimes is that states more often refrain from adopting amnesty laws. 

Perhaps that can be taken as evidence of a perception that amnesties for atrocity 

crimes violate international law.666 

The legal implications of these instances of state practice – whether they 

suggest that there is a duty to prosecute, extraterritorially, in customary 

international law, or permissive rules to that end – will be discussed in the 

following. 

3.7 The legal space for atrocity crime prosecution 

The following sections draws conclusions regarding the legal space in relation to 

those aspects analysed in relation to each source in this chapter; individual 

criminal liability, expressions regarding prosecution of atrocity crimes, and 

expressions regarding the jurisdictional scope for prosecution. 

 
662 Constitutional Court of South Africa, National Commissioner of the South African Police Service v. 

Southern African Human Rights Litigation Centre and Another, Case CCT 02/14, paras. 55-60. 
663 Mitchell, 2009, Chapter 1, para. 42. 
664 See e.g. the Extraordinary Chambers in the Courts of Cambodia, Special Court for Sierra 

Leone and Special Panel for Serious Crimes (East Timor). 
665 This is happening in Colombia, according to e.g. Buitelaar, 2016; In the Shadow of the ICC 

Colombia and International Criminal Justice, Report of the expert conference examining the nature 

and dynamics of the role of the International Criminal Court in the ongoing investigation and 

prosecution of atrocious crimes committed in Colombia, Convened by the Human Rights 

Consortium, the Institute of Commonwealth Studies and the Institute for the Study of the 

Americas at the School of Advanced Study, University of London, 26–27 May 2011, p. 38. 

However, the anticipated catalyctic effect of the ICC has not been realized in Uganda and Sudan; 

Nouwen, 2013. 
666 Seibert-Fohr outlines a number of amnesty trials and shows how states have increasingly 

restricted their application of such laws; Seibert-Fohr, 2009, p. 270 f. 
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3.7.1 Individual liability 

Individual criminal liability for atrocity crimes is a legacy of the Nuremberg trial. 

It remains the only form of criminal liability in international law. Even though a 

state crime has been suggested – in an early version of the draft of the ILC Draft 

Articles – support for such a notion has been weak.667 Insofar as prosecution is 

discussed, it is in relation to individuals. These individuals may be affiliated with 

the state, and their crimes may be carried out for the state or with the state’s 

acquiescence. In relation to Torture and Enforced Disappearance, a state nexus 

is even (in general) a prerequisite for the crime. There is no limitation to state 

actors as far as grave breaches or genocide concern. The statutes of the 

international tribunals and Courts do not require a link to the state. Again, this 

relates to the drafting process of the Draft Articles on State Responsibility; there 

is no distinction between state and non-state actors in the EU Council Decision 

on the investigation and prosecution of genocide, crimes against humanity and 

war crimes.668 Even in relation to the Torture Convention and the Enforced 

Disappearance Convention, it is the individual who is found liable. On the other 

hand, general human rights instruments traditionally invoke state liability for 

human rights violations. Conclusions about the relevance of these instruments 

for extraterritorial prosecution will be drawn in the following section. 

3.7.2 Prosecution of atrocity crimes 

Atrocity crimes are, themselves, prohibited under customary law. That means a 

person can be held responsible for such crimes, even though the state in which 

they were committed, had not criminalised the offence in question. The concepts 

of jus cogens and erga omnes norms also apply to atrocity crimes, or at least some of 

them. The status of jus cogens or peremptory norms does not in itself create 

obligations apart from those mentioned in the Vienna Convention on the Law 

of Treaties (i.e. voidness), be that a duty to prosecute or any other obligation. 

They may coexist with a duty to prosecute but that is not necessarily the rule.669 

No general principle to prosecute is considered in the literature or in other 

 
667 Commentary on the Draft Articles in Report of the International Law Commission, U.N. 

Doc. A/56/10, pp. 110-112. 
668 EU, Council Decision 2003/335/JHA, 8 May 2003, on the investigation and prosecution of 

genocide, crimes against humanity and war crimes. 
669 Seibert-Fohr, 2009, p. 253. 
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sources. The conclusion drawn here is that considering prosecution as a general 

principle does not add to the discussion.670 

Since formulating the Draft Code of Crimes against the Peace and Security of 

Mankind the ILC has continued its work on establishing whether there is a 

customary law obligation on aut dedere aut judicare. The conclusion is rather weak. 

It points out that some delegations stated that there is no obligation, whereas 

others felt that it needed further consideration. The ILC particularly stressed, 

rather cryptically, that it has not found that “the obligation to extradite or 

prosecute has not become or is not yet crystallizing into a rule of customary 

international law.”671 In relation to extraterritorial jurisdiction, the ILC has 

discontinued its work on the topic in general, and there is no international 

convention on jurisdiction with respect to crime.672 

Expressions concerning prosecution in resolutions by the General Assembly 

and other UN organs, were next analysed.673 Anja Seibert-Fohr has pointed out 

that:  

If customary international law could be ascertained only on the basis of the 

number of international documents which have been produced with respect to the 

duty to punish serious human rights violations, its existence would not be 

doubted.674  

Resolutions that are concerned with general norms of international law, and 

accepted by a majority vote in the UN General Assembly, provide evidence of 

the opinions of states “in the widest forum for the expression of such 

opinions”.675 Further, they may help crystallise emerging customary law or 

contribute to the formation of new customary law, but as such, they do not create 

 
670 A view adhered to by Mitchell, 2009, Chapter 1, para. 86. 
671 International Law Commission, Report at its sixty-sixth session (2014), U.N.Doc. A/69/10. 
672 At its first session in 1949, the ILC chose to work towards codification of jurisdiction over 

crimes committed outside national territory, but has discontinued its work on this topic; Reydams 

2003:1, pp. 16-17. They have chosen to focus their attention to the principle of aut dedere aut 

judicare, as a separate issue from that of jurisdiction; see e.g. Report of the International Law 

Commission, Fifty-eighth session (1 May-9 June and 3 July-11 August 2006), U.N. Doc. 

A/61/10, para. 226. 
673 Van Steenberghe, 2009, p. 1101 f. 
674 Seibert-Fohr, 2009, p. 266. 
675 Brownlie, 2008, p. 15; ICJ, Nicaragua v. United States (Merits), Judgment, (1986) ICJ Reports 3, 

pp. 98-104, paras. 187-95; pp. 107-8, paras. 203-5. 
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new customary law rules.676 The resolutions presented in this chapter thus may 

provide evidence of opinio juris. The legal weight of these resolutions is debated, 

with some seeing the fact that no states voted against them as a sign of their 

authority,677 while others are discouraged by the wording of the resolutions and 

the number of abstentions.678 Most resolutions also refer to existing obligations. 

The Basic Principles were adopted without a vote, which indicates a broad 

consensus on the topics covered, but the conclusion was drawn that the Basic 

Principles do not add new jurisdictional obligations to existing ones.679 

Other international developments that have been presented in the chapter 

include the duty to respect and ensure human rights provisions and the 

International Law Commission’s Draft Code of Crimes.  

Although a duty to investigate and prosecute can be derived from certain 

human rights provisions, it would be too far-reaching to assume from such 

unwritten duties a customary obligation. It can many times be argued that 

customary rules are represented by clear obligations under widely ratified 

conventions, but Seibert-Fohr points out the difficulty in assuming the same 

from “unwritten obligations which are derived from such treaties by treaty 

bodies” and that such a rule would require general state practice.680 The greatest 

contribution made by the practice of the treaty bodies to the legal space for 

prosecution is its development of the concept of indirect horizontal effects and 

remedies for victims. 

An indirect horizontal effect has been found in relation to some human rights 

provisions, and states can be held responsible for not taking positive measures 

to respond to the offences and to prevent them from happening. This has been 

expressed particularly in relation to serious violations, such as when torture, 

disappearances and murder have occurred. However, not any killing by a private 

individual is considered a human rights violation for which a state is responsible. 

The human rights bodies take into consideration aspects such as foreseeability 

before attributing responsibility to states for failure to investigate and prosecute 

 
676 International Law Association, Final Report of the Committee on Formation of Customary (General) 

International Law, London 2000, http://www.ilahq.org/en/committees/index.cfm/cid/30 (last 

accessed 2016-10-21), p. 55; Foakes & Zgonec-Rožej, 2013, p. 5.  
677 van Steenberghe, 2009, p. 1100. 
678 Cryer, 2005, pp. 105-10. 
679 In recent years, an effort has been made in the General Assembly, to achieve consensus 

instead of deciding with a formal vote. The President first consults and reaches agreement with 

delegations and then proposes that a resolution be adopted without a vote; see 

http://www.un.org/en/ga/about/background.shtml (last accessed 19 May 2017).  
680 Seibert-Fohr, 2009, p. 264-5; see also Cryer et al., 2014, p. 71. 

http://www.un.org/en/ga/about/background.shtml
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private offences. The indirect effect, as pointed out in section 3.3, appears to be 

relative, and the protection not as strong as when state-sponsored crimes are 

committed. Firstly, criminalising the behaviour is required. To date, there is no 

case law from the human rights bodies that indicates a requirement to criminalise 

the offences as such (as genocide, crimes against humanity and war crimes), but 

the underlying offences (such as murder) should be criminalized.  

Secondly, states should prevent violations by private actors, especially where 

the state has knowledge about a risk that a person poses to another’s enjoyment 

of human rights.  

Third, there appears to be consensus regarding state responsibility to 

investigate and punish serious violations, once they have been committed. 

Although this responsibility can be limited in relation to private offences, such 

limitation is inapplicable to most occurrences of atrocity crimes. When, for 

instance, crimes against humanity is committed (by definition widespread or 

systematic attacks on a civilian population), it must be considered foreseeable 

and risking the security of people, in the words of the European Court of Human 

Rights.681 The Human Rights Committee refers to the gravity of violations and 

the number of people affected, a condition which is also met in relation to many 

atrocity crimes.682  

The human rights institutions differ in their approach to indirect horizontal 

effect. Clapham points out that the various human rights bodies have had to deal 

with different situations and this is probably the main explanation for the 

differences in case law. The Inter-American system has dealt with systematic 

disappearances and murder by unknown perpetrators and thus focused on the 

obligation of the state to prevent, investigate, and punish. The European Court, 

on the other hand, has been faced with “ordinary” criminality between private 

persons and has focused on what can be viewed as reasonably foreseeable by the 

authorities. In the African system, the Commission has been faced with 

violations by non-state actors undertaking commercial activities, and has focused 

on state responsibility to protect the rights to life, food, and housing from the 

actions of non-state actors, and with how states give the go ahead for the 

commercial activities in question.683 

In order for these rights and obligations to apply to non-territorial states, they 

would need to have a scope extending beyond the states’ territorial borders. Non-

territorial states have almost no general human rights obligations concerning 

 
681 See discussion in section 3.4.2. 
682 See discussion in section 3.4.1. 
683 Clapham, 2006, p. 436. 
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crimes committed within other states’ territories. There is a universality of the 

rights, but not of the obligations. It has been said:  

While all individuals everywhere are considered to have the same rights based on 

international law, the obligation-holders (normally states) do not have the same 

obligations with regard to individuals everywhere.684 

However, this section has shown that today private acts may be encompassed 

when human rights protection is discussed, and this may have implications if the 

development moves towards extraterritorial duties. Perhaps the practice of 

human rights institutions concerning horizontal state obligations to provide a 

remedy and substantial rights protection may also be able to inspire 

states/courts/criminal justice, together with specific conventions requiring 

extraterritorial jurisdiction, to consider that extraterritorial exercise of jurisdiction 

is part of the right to human rights protection. It is also part of a development 

of the right to a remedy that is relevant for a comprehensive view on prosecution 

and reparations, as further discussed in Chapters 4 and 5.  

This relates to the concept of responsibility to protect. The concept of a 

responsibility of states to protect their citizens from serious human rights 

violations has been used as an underlying rationale for the Security Council in 

the adoption of a resolution concerning referral of the situation in Libya to the 

ICC. With this resolution the Security Council exercised its competence to 

establish universal jurisdiction for the ICC. Considering the controversies in the 

aftermath to the resolution on Libya,685 it is doubtful that this will become a 

common practice for the Security Council, thereby perhaps losing some of its 

momentum as a legal doctrine. 

The chapter continued with an analysis of relevant treaties showing that a large 

number of treaties exist which contain an obligation to extradite or prosecute, 

and that treaties concerning atrocity crimes are widely accepted by states. It has 

been argued that this situation signifies the existence of a rule of customary 

international law.686 But only in very special circumstances may a treaty give rise 

 
684 Skogly, 2010, p. 71. 
685 In short, the NATO “excesses” in Libya, that led to regime change, contrary to the 

understanding of Russia and China at the time of adoption, left those states with a sense of 

betrayal, which has led to vetoes in the Security Council concerning Syria. The chaos that 

followed the intervention in Libya has certainly not furthered the concept’s popularity, either; see 

Thakur, 2017, Ch. 9.  
686 Bassiouni, 1996; Mitchell, 2009, paras. 25-32; International Law Commission Report 2011, 

UN Doc. A/CN.4/650, para. 44. 
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to a new customary rule or help in the creation “of its own impact”.687 The treaty 

has to be widely adopted by states and the parties have to have the express 

intention to create a new customary rule. The provision must be “of a 

fundamentally normcreating character”.688  

Although all these treaties refer to a duty to prosecute or extradite, they do so 

in very different ways (as was shown in section 3.5). Considering these 

differences, it is doubtful whether a common denominator can be found.689 

However, a customary rule could have appeared in relation to one of the crimes, 

if not to all of them. Relating to war crimes, there may be an emerging customary 

obligation to extradite or prosecute, thanks to the universal ratification of the 

Geneva Conventions and the increased prosecution of grave breaches.690  

Indeed, the ICTY held in Blaškić that the national courts of any state are under 

“a customary obligation to try or extradite persons who have allegedly committed 

grave breaches of international humanitarian law”.691 Given that the aut dedere aut 

judicare provisions of the Geneva Conventions rely on extraterritorial jurisdiction, 

such jurisdiction can be said to be included in the customary obligation. A lacuna 

in the humanitarian law duty to prosecute or extradite, is that it only covers grave 

breaches, and not war crimes other than grave breaches, or war crimes in non-

international armed conflict. It is probable that customary law is limited in the 

same way.  

The Genocide Convention, on the other hand, contains no treaty-based 

obligation to extradite or prosecute, and in the absence of sufficient state practice 

it cannot be concluded that there is a customary international law obligation to 

extradite or prosecute genocide.692 Yet, genocide is seen as a clear example of a 

customary obligation to prosecute.693 Evidence of this is the wide ratification of the 

 
687 International Law Association, Final Report of the Committee on Formation of Customary (General) 

International Law, London 2000, pp. 49-50. 
688 North Sea Continental Shelf cases (Germany v. Denmark; Germany v. Netherlands), Judgment (1969) 

ICJ Reports 3, paras. 70-74. 
689 See e.g. Seibert-Fohr, 2009, p 260. 
690 Mitchell, 2009, Chapter 1 paras. 69-70.  
691 Prosecutor v. Blaškić, Case No. IT-95-14-AR, Judgment on the Request of the Republic of 

Croatia for Review of the Decision of Trial Chamber II of 18 July 1997 (29 October 1997), para. 

29. 
692 Mitchell, 2009, Chapter 1 para. 71. 
693 Seibert-Fohr, 2009, p. 265. 
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Convention.694 Further, the ICJ in its Advisory Opinion on Reservations to the 

Convention on the Prevention and Punishment of the Crime of Genocide drew 

the conclusion that “the principles underlying the Convention are considered by 

civilized nations as binding on States, even without any conventional 

obligation”.695 These underlying obligations are not specified but it can be 

assumed that those requiring prosecution under the territoriality principle are 

included.696 

There is general acceptance that customary law has widened the jurisdictional 

scope of the Convention.697 The extent to which the exercise of other than 

territorial jurisdiction is obligatory remains in dispute.698 The cautious approach 

would be to consider only the prosecution of genocide committed on its own 

territory a customary law duty for states.  

For crimes against humanity there is no universal treaty that could provide an 

argument for a customary duty to prosecute. There are treaties concerning crimes 

that, if perpetrated in a systematic or widespread attack against civilians, can be 

seen as crimes against humanity. Such treaties are at least the Torture 

Convention, Apartheid Convention and the Enforced Disappearance 

Convention. It may be argued that there exists a customary international law duty 

to prosecute torture.699 Countering this is the fact that there are states which are 

not party to any treaty providing for a duty to prosecute acts of torture. This 

suggests that the level of ratification is not sufficiently widespread and 

representative to establish a customary international duty to prosecute torture.700 

Further, there is not enough support for a customary duty to prosecute apartheid 

 
694 147 States as of 20 October 2016; see 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

1&chapter=4&clang=_en (last accessed 20 October 2016) 
695 Reservations to the Convention on the Prevention and Punihsment of the Crime of 

Genocide, Advisory Opinion, 1951 I.C.J 15, 23 (28 May 1951).  
696 Orentlicher, 1991, p. 2565, those provisions being at “the heart” of the treaty. 
697 Kleffner, 2008, p. 17; Schabas, 2009, p. 435. 
698 Those arguing for such an obligation include Steven, 1999. Those against include Orentlicher, 

1991, p. 2565, Sunga, 1992. 
699 Mitchell, 2009, Chapter 1, para. 70. 
700 In the sense expressed by the ICJ in the North Sea Continental Shelf cases (Germany v. Denmark; 

Germany v. Netherlands), Judgment (1969) ICJ Reports 3, paras. 70-74; See also Seibert-Fohr, 2009, 

p. 266. 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&clang=_en
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or enforced disappearances.701 The treaty covering Enforced Disappearance only 

entered into force in 2010 and is far from being universally ratified.702 

The chapter continued with an analysis of state legislation and court practice, 

especially the extent to which atrocity crimes trials are taking place in non-

territorial states, and the extent to which states express the view that there is a 

duty to extradite or prosecute. It is difficult to draw the conclusion from the 

introduction of legislation and the occasional trials that take place, that states 

believe themselves to be bound to enact laws and enforce them, outside treaty 

obligations. To draw such a conclusion would require direct expressions by states 

that they perceive an obligation in this regard – outside treaty obligations. 

Examples of such expressions have been found, but not enough to prove 

customary law. Further, states have expressed different opinions on the topic in 

General Assembly debates.703  

The establishment of semi-international tribunals together with a uniform 

acknowledgement that amnesties are outlawed could suggest that a duty to 

prosecute does exist but opinions differ concerning the existence of such 

uniformity. It would be safe to say that there are positive signs, e.g. where states 

move away from granting amnesty.704 There are states which have conducted 

trials for crimes committed abroad and within the framework of an amnesty. 

Despite these developments, there is not yet a general obligation under 

customary law for states to refrain from enacting amnesty laws for atrocity 

crimes.705  

It was made clear in the final report on the topic, that neither the ILC working 

group on the duty to extradite or prosecute nor the ILC itself found that the 

obligation to extradite or prosecute “has not become or is not yet crystallizing 

into a rule of customary international law”.706 The Chairman of the working 

group did not go as far as to call this a “universal rule of customary international 

 
701 The Apartheid Convention only has 109 State Parties, as of 21 October 2016. 
702 There are 56 States Parties to the Convention, 

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-

16&chapter=4&lang=en (last accessed 29 May 2017). 
703 Zdislaw Galicki, on the obligation to extradite or prosecute (aut dedere aut judicare): Second 

Report, UN Doc.A/CN.4/585, 11 June 2007, paras. 50-56.; Third Report, UN 

Doc.A/CN.4/603, 10 June 2008, para. 98; Fourth Report, UN Doc.A/CN.4/648, 31 May 2011, 

paras 78-81. 
704 Cryer, 2005, pp. 105-110; Seibert-Fohr 2009 pp. 277-8.  
705 See e.g. Cryer et al., 2014, pp. 569-572; Freeman, 2009; Mallinder, 2008, pp. 405-6. 
706 Final Report of the Working Group on the Obligation to Extradite or Prosecute (aut dedere aut judicare), 

U.N. Doc. A/CN.4/L.844, para. 12. 

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-16&chapter=4&lang=en
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-16&chapter=4&lang=en
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law”. He also maintained that the obligation does not bind those states that 

persisted in objecting to the obligation while it was in the process of formation.707 

The ILC considers the prosecution or extradition of atrocity crimes to be a 

permissive rule, rather than mandatory.708 

3.7.3 Prosecution under extraterritorial jurisdiction 

There are expressions regarding prosecution in a wide array of sources and legal 

fields, some binding, some not; some explicitly referring to duties, others 

speaking more generally of cooperation, or “taking measures”; some with broad 

support of states, others not. It is not, therefore, surprising that the expressions 

in these sources regarding their jurisdictional scope, are equally varied. One 

starting point is that there is no obligation to exercise jurisdiction in general. The 

Separate Opinion of Judges Higgins, Kooijmans and Buergenthal in the Arrest 

Warrant case contains a comment that there is no such thing as an obligation to 

exercise jurisdiction. They conclude that “a state is not required to legislate up to 

the full scope of the jurisdiction allowed by international law.”709 

Most of the instruments covered in this chapter are silent regarding 

jurisdiction. What exists is an obligation to prosecute under certain basis of 

jurisdiction according to treaties, including universal jurisdiction. The term 

universal in this context can be misleading. The provisions apply to the state 

parties to the treaties, not all states outside the treaty regime. Arguably, it is only 

with universal ratification, that universal jurisdiction under treaty law can be truly 

described as universal. The provisions in question could be universal if they are 

declaratory of customary international law or become universal as customary law, 

which would require general support.710  

This rather obvious scope of universal jurisdiction under treaty law is 

especially relevant and limiting in relation to victims of crimes against humanity, 

a crime which as yet has no global convention of its own. 

 
707 Foakes & Zgonec-Rožej, 2013, p. 4, referring to Chairman’s informal working paper, paras. 

33-34, 91-94, 134, 165. 
708 Final Report of the Working Group on the Obligation to Extradite or Prosecute (aut dedere aut judicare), 

U.N. Doc. A/CN.4/L.844, paras. 8-14. 
709 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) 

(2002) ICJ Reports, 3, 14 February 2002, Separate Opinion of Judges Higgins, Kooijmans and 

Buergenthal, para. 45. The same is stressed by Klabbers but he also points out that it is only true 

where the particular state is not bound by treaty to provide for certain jurisdiction, see Klabbers, 

2013, p. 92. 
710 Cameron, 1994, p. 80. 
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In doctrine, opinions differ as to the customary status of the duty to (extradite 

or) prosecute atrocity crimes, and to the territorial scope of such an obligation. 

The more conservative interpretation is careful to adopt the customary law 

formation formula envisaged by the ICJ in the North Sea Continental Shelf cases. 

With such an approach, there is not enough state practice to assert that there is 

a customary rule regarding a duty to prosecute atrocity crimes, outside the grave 

breaches regime, and perhaps investigating and prosecuting genocide on the basis 

of territorial jurisdiction.711 Cautious commentators also acknowledge an emerging 

customary rule for all atrocity crimes concerning territorial, and perhaps 

personality, jurisdiction.712 Indeed, one problem with claiming that there is 

mandatory universal jurisdiction, is that most states would be in constant breach 

of such an obligation. That fact in itself may be sufficient evidence that there is 

not enough state practice to support that particular basis for jurisdiction713 

The more creative commentators argue that this obligation is already part of 

customary law for all atrocity crimes.714 This conclusion is sometimes drawn 

based on a modern method of assessing customary law. Such a method focusses 

more on expressions of opinio juris than on state practice.715 There are yet other 

commentators who consider the jus cogens character as providing a customary duty 

to extradite or prosecute. They do so because it gives rise to obligations erga 

omnes.716 Others refer to moral arguments, contending that the international 

community has a common interest repressing atrocity crimes. This, together with 

the right of states to prosecute atrocity crimes, provides a duty to prosecute or 

extradite. From such a point of view there is neither need for consistent state 

practice nor for expressions opinio juris.717 

The existence of a rule of customary international law is established by 

widespread state practice accompanied by a belief that such practice is required 

 
711 This is the position taken by Cryer et al., 2014; Foakes & Zgonec-Rožej, 2013; Seibert-Fohr, 

2009, p. 260; “the principle of aut dedere aut judicare is not part of customary international law with 

regard to all international crimes. The argument that international crimes are of concern to the 

international community may provide the rationale for a rule de lege ferenda.” 
712 See e.g. Robinson, 2003, p. 491; Seibert-Fohr, 2009, Chapter 7. 
713 Cryer et al., 2010, pp. 72-3. 
714 Enache-Brown & Fried, 1998, pp. 628-632; Steven, 1999, p. 442. 
715 Steenberghe (2009) relies heavily on state declarations. Bassiouni asserts that there is a 

consistent reaffirmation of the duty in conventional international criminal law which requires 

universal application, Bassiouni & Wise, 1995, pp. 28-30. 
716 Orakhelashvili, 2006, pp. 304-5; Bassiouni, 1996, p. 67. 
717 See arguments for and against in Bassiouni & Wise, 1995, p. 24. Questioned by Cryer, 2005, 

pp. 110-17. 
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as a matter of law (opinio juris).718 There is probably no such thing as a general 

customary obligation to prosecute all atrocity crimes at present. There may be an 

emerging rule as far as territorial jurisdiction are concerned, at least for some of 

the crimes. Grave breaches of the Geneva Conventions and a number of other 

conventional war crimes are subject to an obligation to investigate and prosecute 

on the basis of the principle of aut dedere aut judicare. Investigating and prosecuting 

genocide on the basis of territorial jurisdiction is mandatory but whether the 

exercise of extraterritorial jurisdiction is mandatory remains controversial.719 

This chapter has neither aimed, nor been able, to establish a customary duty 

for non-territorial states to prosecute all atrocity crimes. What it has sought to 

show is the legal space for prosecution in non-territorial states. The picture that 

it presents, is of multiple sources, and multiple approaches to aspects of the law 

such as obligation, responsibility, and enforcement in those sources. It shows 

that far-reaching obligations exist for certain crimes, either in customary 

international law or according to treaty. For example, the chapter shows a 

difference between the instruments outlawing specific crimes and the general 

human rights instruments. In relation to specific crimes, states are under an 

explicit obligation to prosecute individuals, often under several bases of 

jurisdiction. The general human rights instruments, on the other hand, deal with 

the responsibility of states to protect the rights of individuals and society at large. 

The obligations are in principle limited to violations occurring within the state’s 

territory. A distinction is also made between state and private acts. Victims of 

atrocity crimes committed abroad appear to have the most to gain from invoking 

general human rights instruments in situations where the state is carrying out 

military operations, such as in the case of British soldiers in Iraq. 

Extraterritoriality has principally been expressed through treaties, but there are 

other examples; some resolutions referring to jurisdiction, the non-territorial 

state prosecutions that have taken place (within or outside treaty regimes) and 

state criminalization of atrocity crimes, the ILC Draft Code of Crimes, and 

examples from the case law of human rights bodies on extraterritoriality.   

States are ill-advised to neglect references to prosecutions made in so-called 

soft law instruments, as a growing number of such instruments support 

 
718 North Sea Continental Shelf cases (Germany v. Denmark; Germany v. Netherlands), Judgment (1969) 

ICJ Reports 3, paras. 73-74. 
719 Similar conclusions, see e.g. Kleffner 2008 p. 242; Seibert-Fohr 2009 p. 265; “Though there is 

no allowance for a customary international rule requiring prosecution for all serious human rights 

violations there are specific conventions which arguably represent rules of customary 

international law [...]”. 
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prosecution of these crimes and large numbers of states support these 

instruments. It may be that many states neglect their obligations under treaty, but 

does that mean that the obligations lose their value? This would require 

establishing opinio juris that e.g. torture is legal (or that states do not have to 

enforce the prohibition of torture in their courts) – which is not likely to 

happen.720  

If it is still too early to pronounce on a customary duty to prosecute all atrocity 

crimes extraterritorially, it is of interest to ask whether it is legal, under customary 

law. The conclusion drawn in Chapter 2 regarding the Lotus case was that the 

presumption that everything is permitted until expressly prohibited is not 

convincing. It was considered that there are limitations to jurisdiction under 

international law. This chapter has shown that concerning atrocity crimes, 

international law provides support for the legality of almost any base of 

jurisdiction. One might suggest that the greater includes the lesser, meaning that 

if the conclusion is that universal jurisdiction is legal, that would cover all the 

other heads of jurisdiction and that is the end of the matter. However, that would 

suggest that the exercise of universal jurisdiction in relation to the core crimes is 

uncontroversial. States obviously exhibit a reluctance to exercise universal 

jurisdiction. The trend seems to continue to be that states choose to combine 

their universal jurisdiction legislation with requirements for presence, or that the 

nationality of the victim is that of the forum state, or with prosecutorial or 

executive discretion, or subsidiarity clauses.721  

This leads to a situation where, notwithstanding permitting legislation, in 

practice prosecution only takes place when there is some connection to the 

forum state.722 From this the conclusion can be drawn that in general, universal 

jurisdiction may be accepted in relation to atrocity crimes but that the exact 

principles for when and how it may be exercised remain disputed, as does exactly 

which crimes are included.723 

 
720 Higgins, 1994, p. 20. 
721 Lafontaine, 2012. 
722 At least this can be said about European states, see Extraterritorial Jurisdiction in the European 

Union: A Study of the Law and Practice in the 27 Member States of the European Union (December 2010); 

Lafontaine, 2012, pp. 1280-3. 
723 Cosnard, 2006, p. 364; Kleffner, 2008, pp. 17-18; Kreβ, 2006, p. 571; Ryngaert, 2008, p. 118; 

Institute of International Law, Resolution of the 17th Commission on universal criminal 

jurisdiction with regard to the crime of genocide, crimes against humanity and war crimes (2005) 

nr 3(a). 
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3.7.4 The effect of “victims” on prosecution 

What potential does consideration of ”victims” have on the legal space for 

prosecution of atrocity crimes? Human rights treaty-monitoring bodies 

interpreting general human rights instruments have generally denied a victims’ 

right to have perpetrators criminally prosecuted. This relates to the confusion 

about how prosecution is viewed in human rights law. Is it part of the remedy 

afforded to victims or is it only to be considered as a part of the general 

protection that society should enjoy? According to Seibert-Fohr, there is 

sufficient international consensus for a duty to investigate (and a corresponding 

right) at least gross and systematic human rights abuses.724 As this chapter has 

shown, although there is evidence of a notion of access to justice which could 

include seeing prosecution as part of the remedy that victims of gross violations 

of human rights have a right to, this is far from part of customary law.725 The 

attempt to incorporate a right to prosecution in the Basic Principles has not been 

followed in the Draft Victims Convention or in the EU directive on victims’ 

rights. Other victims’ rights instruments are silent regarding a duty to prosecute. 

One reason suggested for this is that victims’ rights instruments are based on 

an assumption that there is already an accepted duty to investigate, prosecute and 

punish crime. These instruments then build on to that a right to civil remedies to 

“ease the plight of victims”, which is complementary to the criminal justice 

response.726 Wergens calls this representative of the emerging evolution of the 

remedy notion.727 

The obligations of states may be strengthened to see prosecution as part of 

rights of victims, with a comprehensive approach to prevention and remedy. 

Wergens labels this a “holistic, rights-based, approach” towards victimization 

within human rights law. This approach acknowledges that preventive as well as 

remedial aspects are important parts of victim protection. Wergens points out 

that there is a nexus between victim protection and crime prevention. This is 

manifested in the proneness to report crime and public confidence in the criminal 

justice system, which is influenced by how victims of crime are being 

 
724 Seibert-Fohr, 2009, p. 244, referring to the Basic Principles, G.A.Res. 147, 16 December 

2005, U.N. Doc. A/RES/60/147. 
725 Aldana-Pindell, 2002, p. 1399. See Shelton, 2005:1, p. 9, on the duty to prosecute (Chapters 

4.4, 10 and 13.3).  
726 Rudolf & Eriksson, 2007, p. 525. Para. 18, Council of Europe, Explanatory memorandum to 

the Recommendation Rec(2006)8 on assistance to crime victims, 2007. 
727 Wergens, 2014, p. 215. 
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supported.728 It can be pointed out that ensuring the public confidence in 

criminal justice is no less important in relation to atrocity crime than it is for 

“ordinary crimes”. This holistic approach has the advantage of including both 

potential victims (prevention of crime), and those already victimized (remedies). 

This, Wergens points out, corresponds with the two main objectives of victims’ 

rights instruments, namely to avoid secondary victimization and to prevent re-

victimisation.729 

Thereby, victims have the potential to become important catalysts for atrocity 

crime trials in non-territorial states. Sikkink and Michel have studied the role of 

civil society in promoting atrocity crime trials.730 Such promotion is many times 

dependent on strong procedural rights for victims of crime. Sikkink’s and 

Michel’s study confirm that private prosecution is the most important 

mechanism to allow societal actors such as NGOs to bring cases to domestic 

courts for individual criminal accountability for human rights violations.731 When 

provided broad procedural rights, victims may initiate atrocity crime justice 

procedures. This would probably lead to more trials taking place, in more states.  

 
728 Wergens, 2014, p. 439. 
729 Wergens, 2014, p. 410. 
730 Sikkink & Michel, 2013. 
731 Sikkink & Michel, 2013. 
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4 Reparations procedures for atrocity 

crimes in non-territorial state courts 
 

The concept of reparations provided from one individual to another has been a 

part of national law since ancient times, and can be found in all states of the 

world. Claims for reparations can be made in relation to a criminal trial, or in a 

civil trial, depending on the national system. Victimological theory generally 

assumes that it is within the criminal procedure that victims through participation 

may enjoy some level of healing.732 When claims are made in criminal procedures, 

victims do not risk costly litigation as they may in civil procedures. The 

presentation of evidence regarding the extent of loss (and also regarding 

responsibility) may be provided by the prosecutor.733 Victims can avoid the 

potential discomfort of having to go through two procedures instead of one.  

Others suggest that there are advantages in using civil procedures instead, 

both for “ordinary” crime victims and atrocity crime victims.734 The level of 

proof is lower, and the victims generally have a greater level of control over the 

proceedings than they do in criminal cases.735 And even if civil cases may not give 

the same level of satisfaction as criminal procedures, they still provide an 

opportunity for victims to be heard, to “turn the spotlight on atrocities, to obtain 

an authoritative finding by a judicial body and to have their day in court.”736 

In Chapter 1, the lack of national civil and criminal trials concerning atrocity 

crimes was presented as a starting point for this study. This chapter will focus on 

the legal space under international law for non-territorial states to facilitate 

reparations procedures between private individuals, either within the framework 

of civil or criminal trials.  

The legal space for non-territorial states to prosecute atrocity crimes and the 

corresponding space to facilitate reparations procedures cannot be compared in 

every aspect. The two courses follow distinctly different logics. The most 

obvious example of this is the situation that there is no such thing as a state 

crime, thereby limiting provisions requiring prosecution to individual liability, 

 
732 Research, however, points out that this depends to a far extent upon the role they are 

permitted to play in the proceedings. See e.g. Harhoff, 2008, p. 131; O’Connell, 2005. 
733 See e.g. Joutsen, 1987, pp. 141 ff; Ryngaert, 2007, pp. 8-9. 
734 See e.g. Gordon, 1994, pp. 111-114; Ryngaert, 2007.  
735 Although the civil claim, even when attached to a criminal trial, requires a lower standard of 

proof than the crime. 
736 McKay, 2003, p. 283. 
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whereas reparations in international law has traditionally been considered a state-

to-state concern. The legal sources sometimes coincide; instruments providing a 

duty to prosecute also consider the right of victims to reparations but, just as 

often, sources that cover one of the topics do not address the other. The 

structure of this chapter is not therefore a copy of the structure of the previous 

one. It is not possible to make comparison between expressions regarding 

prosecution and reparations procedures in relation to every source. The structure 

is similar, in that it moves from general expressions to increasingly explicit 

expressions about the legal space for reparations procedures between private 

individuals. As far as comparison is possible, it will be made in the analysis 

relating to each source. 

It has already been established (in section 2.3) that reparation in international 

law was traditionally a matter concerning the relationship between states. In cases 

of breach of international law, reparation was made in order to remedy the breach 

and harm caused by the breach. This is a prevailing principle, even applied by the 

ICJ in recent decisions.737 With the rise of human rights law, the protection of 

individual rights vis-à-vis the state, is now well-established. This includes a right 

of individuals to reparations. The analysis begins by addressing whether 

expressions regarding the legal space for states to facilitate reparations 

procedures between private individuals can be traced to the characterization of 

the crimes as customary law and jus cogens. Is such a procedure included in the legal 

status itself? This discussion corresponds to the discussion in Chapter 3 

concerning prosecution ensuing from the legal characterisation of the crimes.738 

This is followed by an analysis of the legal space as expressed in sources explicitly 

establishing a right to reparations. 

This chapter also reflects the necessity to look beyond sources that directly 

concern reparations or atrocity crimes. In addition to instruments providing an 

explicit right to reparations for atrocity crimes, other rights that provide a right 

to reparations and reparations procedures will be discussed in the same way as 

was done in relation to prosecution – to see if reparations are considered as ways 

in which the state may fulfil its duties under the respective instruments. State 

responsibility to facilitate reparations procedures may follow from the right to a 

remedy and the right of access to court. The scope of state responsibility for 

actions by private individuals will also be addressed. 

 
737 See e.g. Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of 

the Congo v Rwanda) Jurisdiction of the Court and Admissibility of the Application, Judgment of 3 

February 2006, General List No 121 (64). 
738 See section 3.2. 
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A few words of introduction to remedies is warranted. The different measures 

that can be taken in response to an actual or threatened human rights violation 

are generally referred to as remedies. Most human rights instruments include this 

right. The right to a remedy is generally considered to consist of two dimensions. 

Firstly, it is a substantive right, comprising primarily the duty to provide 

reparation to the victim, and secondly a procedural right to enforce the 

substantive part.739 The Universal Declaration of Human Rights, Article 8, 

providing for the right to an effective remedy, is upheld as the basis for 

reparations provisions elsewhere as well as the basis for a right to a remedy 

elsewhere. In some human rights instruments, these rights appear in the same 

provision (the right to a remedy), in some in combination with a right to a fair 

judicial hearing and a substantive right to a remedy.740  

The right to an effective remedy is related to the right of access to court, but 

it is narrower in that it only encompasses procedural rights in relation to 

violations of human rights. The right of access to court applies to all rights and 

obligations and is analysed separately, in section 4.4. The right of access to court 

does not, in contrast to the right to a remedy, include a substantive right to 

reparation. 

The chapter then goes on to an analysis of international instruments 

specifically targeting civil procedure, sometimes called private international law 

instruments. Finally, provisions in international instruments providing for 

attachment of civil claims to criminal trials, are analysed. National legislation and 

court practice are then covered.  

The following general aspects are discussed in relation to all sources. Firstly, 

support for individual and state responsibility respectively, is discussed, for 

substantive reparations in international legal sources. Can it be established that 

in many instruments it is not clear who is liable for making reparations? Further, 

where individual responsibility is encompassed, the procedure proposed for 

attaining it will be analysed. Finally, the jurisdictional scope of the various sources 

is discussed. 

Conclusions are drawn concerning the legal space for facilitating reparations 

procedures between individuals in non-territorial states, including a discussion 

on the customary status of the duty to prosecute. The chapter shows that the 

articulation of such a legal space is rarely explicit, and that there is no clear trend 

towards obligations to facilitate non-territorial state procedures, similar to the 

one depicted in relation to a duty to prosecute. Rather, two general conclusions 

 
739 Rombouts et al., 2005, p. 368. 
740 McBride, 1998; Shelton, 2005:1, p. 8. 
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can be drawn from the sources. Firstly, when reparations are expressed as a right, 

this is generally not accompanied by an explicit mention of the way in which that 

right can be enforced. Secondly, instruments concerning civil procedure do not 

consider crime in general or atrocity crimes in particular, except for the limited 

situation of states accepting the attachment of civil claims to a criminal trial. 

4.1 Reparations procedures as a consequence of the legal 

characterisation of the crimes and reparations 

The prohibition of genocide and grave breaches of the Geneva Conventions, as 

well as a number of other war crimes, are now considered customary 

international law.741 In relation to crimes against humanity, the picture is made 

more complex by the persistent absence of a treaty concerning that crime. It is 

mentioned that the prohibitions against torture, extrajudicial killings, war crimes, 

crimes against humanity, crimes against peace (aggression), genocide, piracy, 

slavery and slave-related practices are also generally accepted as jus cogens.742  

What are the consequences of such categorisation on the legal space available 

for non-territorial states to facilitate reparations procedures? The effect of 

prohibition under customary international law is that such crimes may be 

prosecuted even without national legislation in place, without risking a violation 

of the principle of legality. The effect of the jus cogens status of atrocity crimes was 

discussed in the preceding chapter in relation to prosecution. It was considered 

that the Vienna Convention establishes that such norms are non-derogable. 

Whether the effect is more extensive in relation to reparations is debatable.  

Reparations is sometimes referred to as a right for individual victims of 

violations of humanitarian law and gross and systematic violations of human 

rights. The literature also suggest that this right has attained customary status.743 

For instance, in the 2005 study of customary international humanitarian law, it 

was found that state responsibility for reparations has become established as a 

customary norm both in international and non-international armed conflicts.744 

 
741 See discussion in section 3.2.1. 
742 Bassiouni, 2008, p. 207; Brownlie, 2008, p. 511; Larocque, 2008, p. 641. 
743 See Bassiouni, 2006, p. 217; Dwertmann 2010 p. 19-20; Evans, 2012, p. 43; Rombouts et al. 

2005, p. 501; Shelton, 2005:1, p. 238. However, see Tomuschat for another view, 2005, pp. 579-

89. 
744 Henckaerts & Doswald-Beck, 2005; Rule 150: “A State responsible for violations of 

international humanitarian law is required to make full reparation for the loss or injury caused”. 

See also the Declaration of International Law Principles on Reparation for Victims of Armed 
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It should be noted that it is a state responsibility and not an individual right that 

is being identified there. The belief that reparation has attained individual 

customary status is not without opponents. According to Tomuschat, this right 

should instead be seen as a collective right.745 Further, any conclusions about a 

customary rule concerning reparations must be very general, as instruments 

differ. As this is a responsibility of the states where the offences occurred, this 

right is not particularly helpful for the victims now in focus.746 

Reparation can also be considered a general principle of law. It is suggested in 

the literature that “general principles of law recognized by civilized nations” 

enjoy a newly found appreciation in relation to international procedure.747 

General principles of law are “generally understood to refer to principles existing 

in domestic legal systems that can be transposed to the international legal 

order.”748 The reparations principle is such a principle; every breach of an 

international obligation gives rise to a duty to make reparations. In the seminal 

Chorzów Factory case, the Permanent Court of International Justice observed ”[…] 

that it is a principle of international law, and even a general conception of law, 

that any breach of an engagement involves an obligation to make reparation.”749 

This then is a fundamental principle of public international law and international 

humanitarian law that remains undisputed between states.750 An educated guess 

is also that most states in the world require wrongdoers to repair the harm 

suffered, in criminal and tort law.751 But to what extent does this contribute to 

the legal space within which non-territorial states may or must provide individual 

 
Conflict as adopted by the International Law Association (ILA) in the Hague in 2010. Article 13 

provides that “States shall ensure that victims have a right to reparation under national law”. See 

further in Evans, 2012, p. 33. 
745 Tomuschat, 2014, pp. 399-423. 
746 Seibert-Fohr, 2009, p 243. 
747 Brownlie, 2008, p. 18; Gradoni et al., 2013, p. 71; Zegveld, 2010, p. 85. 
748 Brownlie, 2008, p. 16; Gradoni et al., 2013, p. 73. 
749 PCIJ, Factory at Chorzow, 12 September 1928, ser. A, No. 17, Indemnity, p. 29.  
750 Shelton describes it as the “cornerstone of international claims for reparations”, in Shelton, 

2002, p. 836. Reparations continue to be decided on by the ICJ; see e.g. Case Concerning Armed 

Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment of 

19 December 2005, I.C.J. Reports 2005. In para. 259 support for that principle is given and also 

reference is made to Factory at Chorzow, Jurisdiction, 1927, P.C.I.J, Series A, No. 9, p. 21; 

Gabčikovo-Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, p. 81, para. 152; 

Avena and Other Mexican Nationals (Mexico v. United States of America), Judgment, I.C.J. Reports 

2004, p. 59, para. 119. See also in UNHCHR, Rule-of-Law Tools for Post-Conflict States, 

Reparations Programmes, HR/PUB/08/1, 2008, p. 8. 
751 Shelton, 2005:1, p.26. 
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victims of atrocity crimes with a course of action? The traditional approach rather 

provides that a state may seek redress from the injuring state for damage inflicted 

on one of its nationals, as injury inflicted on a national is considered an indirect 

injury to that state. Victims’ reparation has been subordinated to the discretion 

of states and dealt with in peace settlements, reconciliation programs etc., if at 

all.752  Often victims’ claims were settled in mixed claims commissions or arbitral 

tribunals, usually established through bilateral agreements, in which the 

responsible state agrees to pay an amount to the injured state. This state may 

then in turn distribute funds to individual victims according to criteria generally 

agreed on.753 In these systems, individuals are merely beneficiaries, and must 

claim their rights via their state of nationality.754 The legal space for the trials 

envisaged here must, therefore, be sought elsewhere than in the general principle 

of reparations. 

Another idea would be to find support for non-territorial state procedures in 

the characterization of the crimes as jus cogens. Orakelashvili considers that a 

consequence of the status of a norm as being jus cogens, and thereby non-

derogable, is that the effects of that norm should also be non-derogable.755 Such 

an effect is the obligation to provide reparation. Orakelashvili further claims that 

individuals have a right to claim reparation that is independent of a state’s 

entitlement to reparations, and that this follows the jus cogens status of human 

rights and the right to a remedy attached to this. He considers that: “Individuals’ 

claims by a State, is therefore a natural continuation of the peremptory status of 

basic human rights. The way of claiming reparation is to bring suits within 

national legal systems or international treaty mechanisms”.756 

It seems logical to consider reparation as an effect of violations of jus cogens 

norms. It may even be easier to attach a general right to reparation to such 

violations, than a duty to prosecute. Reparation is admittedly a general and 

explicit effect of human rights violations, while prosecution is “only” expressed 

in the practice of human rights bodies. It is hard to see, though, what makes jus 

cogens norms special compared to other human rights violations – the right to a 

remedy and reparation does not only follow jus cogens violations. But all jus cogens 

norms concerning crimes are presumably also human rights violations, and 

therefore human rights apply. However, this does not add obligations to provide 

reparations procedures between individuals – the effect is probably only that 

 
752 Bassiouni, 2006, pp. 212, 276; Bottigliero, 2004; Gillard, 2003, p. 535. 
753 See e.g. Bederman, 1998, pp. 47 f.; Rombouts et al., 2005, p. 417. 
754 Gillard, 2003, pp. 536 f. 
755 For an in-depth account of peremptory norms, see Orakelashvili, 2006, p. 243. 
756 Orakelashvili, 2006, p. 248. 
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reparation, as a consequence of the violation of a non-derogable norm, is non-

derogable too. The generality of such an effect limits its usefulness in relation to 

non-territorial states; a duty of states to provide extraterritorial reparations 

procedures cannot be based on these principles alone. Perhaps the general 

principle of an obligation to provide reparation can be helpful in the discussion 

on future non-territorial state obligations. A discussion to that end will continue 

in section 4.8.3. 

4.2 Reparations procedures as a consequence of the right to 

reparation under treaty-law 

The right to reparation also finds expression in treaties. Such treaties, applicable 

to atrocity crimes, are analysed here in relation to whether or not they, in 

connection with the provisions on reparation, include formulations concerning 

non-territorial state reparations procedures. 

4.2.1 Humanitarian treaty-law 

There is mention of a right to reparation in humanitarian law. According to 

Article 3 of the 1907 IV Hague Convention – and to Article 91 of Additional 

Protocol I to the Geneva Conventions: 

A party to the conflict which violates the provisions of the Conventions or of this 

Protocol shall, if the case demands, be liable to pay compensation. It shall be 

responsible for all acts committed by persons forming part of its armed forces.757  

Article 91 covers all provisions of the Geneva Conventions but there is no 

equivalent provision in Additional Protocol II. This means that there is no 

reparations provision which covers war crimes committed in non-international 

armed conflicts.  

The ICRC commentary also provides that states are responsible for omission 

when they have failed to show due diligence in preventing violations or to react 

when such violations occur.758 But is this an individual right? The starting point 

here is that it is a right of states vis-à-vis other states and that insofar as individual 

 
757 Gillard, 2003, 529-53. See also on this Evans, 2012, p. 31; Rombouts, 2005, p. 364.  
758 1977 Protocol Additional I to the Geneva Conventions, ICRC Commentary to Article 91, 

para. 3660.  
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victims should enjoy it, it is through an interstate mechanism.759 This is a view 

upheld by several scholars.760 Others argue for a less conservative interpretation, 

whereby individuals may be seen as enjoying a right to compensation under these 

articles.761 There is in fact some support for this to be found in the preparatory 

works to the 1907 Hague Convention.762 The establishment of the United 

Nations Compensation Commission in 1991, which administered compensation 

claims by victims of the war in Iraq, is an example of the recognition of such an 

individual right.763 

Reparation under these instruments is provided through state-to-state 

mechanisms, where victims may at best claim their right via their state of 

nationality.764 According to article 91 of Additional Protocol I, it is a “party” that 

is liable to pay compensation and it is responsible for all acts committed by 

persons forming part of its armed forces. 

In addition to state liability, individual liability was already proposed in 1872 

by Gustave Moynier, one of the founders of the Red Cross and Red Crescent 

Movement. He stated that the obligation for the person responsible for a wrong 

to pay damages was fundamental and to be found in the laws of most states. He 

also contended that it would not be fair for victims to be deprived of 

compensation by the personal insolvency of those responsible and, therefore, 

proposed that the government of the offender should carry the responsibility for 

payment of the award.765  

The reparations provisions in humanitarian law only apply in relation to 

international armed conflicts. Evans draws attention to another lacuna in 

humanitarian law. In today’s conflicts, it is the rule rather than exception that 

non-state entities are involved.766 The ICRC commentary does not consider how 

states, who bear responsibility according to the above, should ensure that non-

 
759 Evans, 2012, p. 31.  
760 Provost, 2002, pp. 47-56; Rombouts et al., 2005, p. 365; Tomuschat, 2002, pp. 178-9. 
761 Greenwood, 2000, p. 250; Kalshoven, 1991 p. 830; Pisillo Mazzeschi, 2003; Rombouts et al., 

2005, p. 365; Zegveld, 2003, pp. 497-526. The ICRC commentary acknowledges that while claims 

are to be made from one state to another, since 1945 a tendency has emerged to recognize the 

exercise of rights by individuals; 1977 Protocol Additional I to the Geneva Conventions, ICRC 

Commentary to Article 91, p. 1057. 
762 Ibid. 
763 See e.g. Gattini, 2009. 
764 See e.g. Gillard, 2003, pp. 536 f. 
765 Moynier, 1872, p. 127; see also Hall, 1998. 
766 Evans, 2012, p. 31. 
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state parties to a conflict meet the obligation to pay compensation.767 A partial 

answer to that question would be to stress the obligation of states to facilitate 

procedures, rather than the actual compensation.  

This relates to the territorial scope of the reparations provision in Article 91. 

If only states are seen as liable towards other states, ordinary trials are not an 

option – an international mechanism is required. If states could meet their 

obligations under Article 91, through civil procedures between individuals, 

perhaps such an obligation could be seen as including an obligation for non-

territorial states with war criminals within their territories, to facilitate civil trials 

– in a way similar to that required for prosecution. Such an interpretation is 

probably too far-reaching. 

4.2.2 Genocide Convention 

In contrast to the humanitarian law treaties, there is no reparation provision in 

the Genocide Convention. During the final stages of the negotiation on the 

Genocide Convention, an article providing a right to reparation was removed.768 

The proposed article read: 

When genocide is committed in a country by the government in power and by 

sections of the population, and if the government fails to resist it successfully, the 

State shall grant to the survivors of the human group that is victim of genocide 

redress of a nature and in an amount to be determined by the United Nations.769 

This article obviously placed the responsibility for reparation with the territorial 

state, and did not consider individual perpetrators or procedures. The official 

comment to this draft article was: ”If the country in which genocide was 

committed is not to be held responsible for reparations, who is?”.770 Several 

states supported the article.771 The official comments made a distinction between 

criminal and civil responsibility for states. This suggestion can be seen in the 

 
767 1977 Protocol Additional I to the Geneva Conventions, ICRC Commentary to Article 91, 

paras. 3645-61. 
768 Official Comment on Article XIII of the Draft Convention on the Crime of Genocide, UN 

Doc. E/447, pp. 5-13, p. 48. 
769 Article XIII, Draft Convention on the Crime of Genocide, p. 48, UN Doc. E/447, prepared 

26 June 1947 by the Secretary-General upon request by the General Assembly. 
770 Official Comment on Article XIII of the Draft Convention on the Crime of Genocide, U.N. 

Doc. E/447, p. 48. 
771 E.g. France, the United Kingdom and Syria. 



 

 153 

context of the time, as a reaction to Nazi atrocities. Reparation provided by states 

such as Germany was perceived of as just and perhaps also appeared to be 

effective – it was as though states such as Germany were seen to be financially 

able to make reparations.772 The inclusion of a reparations provision remained in 

the French version of the Draft Convention but was omitted from the final 

version, adopted in December 1948.773 There is no explanation in the preparatory 

works for the omission of reparations.774 One explanation proposed in the 

literature is that it is a crime against a collective rather than individual victims, 

which suggests that an individual right to reparation would be inappropriate.775 

Arguably, this gap in the Genocide Convention may over time be mitigated by 

developments in customary law. Combining the customary status of the crime of 

genocide with the general principle that violations of international law should 

incur reparation, provides at least a general recognition of a customary right to 

reparations for genocide. What this might entail in terms of legal space for non-

territorial states to facilitate reparations procedures between individuals will be 

discussed further at the end of the chapter.  

4.2.3 Torture Convention 

The Torture Convention provides for more direct obligations.776 As stated in the 

previous chapter, torture is an act that may constitute an atrocity crime, if certain 

conditions are met.777 Article 14(1) of the Convention provides "an enforceable 

right to fair and adequate compensation, including the means for as full 

rehabilitation as possible". 

The body monitoring the Torture Convention, the Committee against 

Torture, has the competence to conduct state party reviews and to receive 

individual complaints and finally, they may recommend reparations. The CAT 

has developed an interpretation of Article 14 in a general comment. The 

 
772 Further discussion on the preparatory works, see Abtahi & Webb, 2008. 
773 The French proposal provided for reparations in Article 7; UN Doc. E/623/Add.1, 9 

February 1948. 
774 See in Abtahi & Webb, 2008. 
775 Seibert-Fohr, 2009, p. 187. 
776 See discussion in section 3.6.4 on the relevance of the Torture Convention. See also 

http://legal.un.org/avl/ha/catcidtp/catcidtp.html, for travaux etc. See also 

http://www.ohchr.org/en/hrbodies/cat/pages/catindex.aspx, containing a compilation of 

jurisprudence, decisions/statements, annual reports, concluding observations etc. 
777 The act of torture has to be part of a widespread or systematic attack on a civilian population 

for it to be considered a crime against humanity. 

http://legal.un.org/avl/ha/catcidtp/catcidtp.html
http://www.ohchr.org/en/hrbodies/cat/pages/catindex.aspx
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Committee has explained that redress should be understood to mean effective 

remedies and reparations, including restitution, compensation, rehabilitation, 

satisfaction and guarantees of non-repetition.778  

The provision is not clear about who is responsible for providing reparations. 

From the wording it would appear that it is the state’s responsibility to see to it 

that compensation and rehabilitation are provided, but also that each state has 

the discretion to choose how this is implemented. Even though the Committee 

does not require a certain procedure for obtaining redress, it requires procedures 

to be effective and accessible to all victims of torture. Civil claims are included 

and, perhaps, seen as the first choice that states could make to implement the 

procedural part of this provision.779 The following comment suggests that the 

Committee considers civil procedures the primary option: 

Where existing civil proceedings are unable to provide adequate redress to victims, 

the Committee recommends implementing mechanisms that are readily accessible 

to victims of torture and ill-treatment, including the establishment of a national 

fund to provide redress for victims of torture.780 

The jurisdictional scope of the reparations provision cannot be understood from 

the wording of it. In an earlier draft of Article 14, it was limited to territorial 

jurisdiction, but those words were omitted from the final text. This fact cannot 

in itself prove that states intended to create a broad extraterritorial civil 

jurisdiction.781 One way to interpret the provision is to look at the other 

provisions in the treaty and the Convention’s overall goals. The closest articles 

seem to have a territorial scope – which could suggest that either the same scope 

is applicable in Article 14, or that the omission was an expression of support for 

extraterritorial obligations. With no further guidance available in the preparatory 

works, the cautious approach would be to interpret the omission of a reference 

to territorial jurisdiction as a mistake, and not to base an assumption of 

 
778 CAT, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 

General Comment 3 Implementation of Article 14 by States parties, 13 December 2012, U.N. Doc 

CAT/C/GC/3, para. 2. 
779 CAT, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 

General Comment 3 Implementation of Article 14 by States parties, 13 December 2012, U.N. Doc 

CAT/C/GC/3, paras. 19-22, 29-30. 
780 CAT, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 

General Comment 3 Implementation of Article 14 by States parties, 13 December 2012, U.N. Doc 

CAT/C/GC/3, para. 29. 
781 Brus, 2014, p. 368; Byrnes, 2001, pp. 547-8. 
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extraterritorial reach on it.782 The reservation made by the United States supports 

such a cautious approach, considering “[…] that it is the understanding of the 

United States that article 14 requires a State Party to provide a private right of 

action for damages only for acts of torture committed in territory under the 

jurisdiction of that State Party.”783 

The interpretation of the treaty is evolving in the jurisprudence of the 

Committee against Torture. The CAT has not decided in an individual case 

regarding universal civil jurisdiction784, but they have commended the USA for 

their broad provisions available to victims of torture.785 In the case Bouzari v. 

Iran786, a Canadian court refused to accept that Article 14 requires the exercise of 

universal jurisdiction. In its comment on the case the CAT expressed concern 

over “[…] the absence of effective measures to provide civil compensation to 

victims of torture in all cases”, and recommended that Canada should “review 

its position under article 14 of the Convention to ensure the provision of 

compensation through its civil jurisdiction to all victims of torture”.787 The view 

of the Committee was dismissed in cases in both Canada and the UK.788 

Parliamentary bills were proposed in both states that would have created courses 

of action open to torture victims and disallowed immunity for the offence. 

Neither parliament voted for these bills.789  

In a more recent comment on Article 14 of the Convention, the Committee 

states that:  

 
782 Byrnes, 2001, pp. 547-8. 
783 Reservation II(3) by the United States upon ratification of the Torture Convention, available 

at www.treaties.un.org.   
784 See jurisprudence available at http://www.ohchr.org/en/hrbodies/cat/pages/catindex.aspx 

(last accessed 27 October 2016). 
785 CAT, Report of the Committee against Torture, U.N. Doc. A/55/44, paras. 175-180. 
786 Court of Appeal for Ontario, Bouzari v Iran, Judgment of 30 June 2004, No. 2800, paras. 69-

83. 
787 CAT, The Conclusions and Recommendations of the Committee against Torture: Canada, 7 July 2005, 

U.N. Doc. CAT/C/CR/34/VAN. 
788 Canada; Arar v. Syrian Arab Republic and Jordan, [2005] 137 A.C.W.S. (3d) 823 (O.S.C.J.) [Arar]. 

U.K; Jones v. Saudi Arabia, Case No. A2 2003/2155, para. 23 (Lord Bingham). 
789 See, regarding Canada; Bill S-225, An Act to amend the State Immunity Act and the Criminal 

Code (deterring terrorism by providing a civil right of action against perpetrators and sponsors of 

terrorism), 2nd Sess., 39th Parl., 2008; 

http://www.lop.parl.gc.ca/ParlInfo/compilations/HouseOfCommons/Legislation/SenateBillsN

otPassed.aspx?Parliament=39 (last accessed 27 October 2016). Regarding the UK, see 

http://services.parliament.uk/bills/2010-12/torturedamageshl.html (last accessed 17 August 

2017).  

http://www.treaties.un.org/
http://www.ohchr.org/en/hrbodies/cat/pages/catindex.aspx
http://www.lop.parl.gc.ca/ParlInfo/compilations/HouseOfCommons/Legislation/SenateBillsNotPassed.aspx?Parliament=39
http://www.lop.parl.gc.ca/ParlInfo/compilations/HouseOfCommons/Legislation/SenateBillsNotPassed.aspx?Parliament=39
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Under the Convention, States parties are required to prosecute or extradite alleged 

perpetrators of torture when they are found in any territory under its jurisdiction, 

and to adopt the necessary legislation to make this possible. The Committee 

considers that the application of article 14 is not limited to victims who were 

harmed in the territory of the State party or by or against nationals of the State 

party. The Committee has commended the efforts of States parties for providing 

civil remedies for victims who were subjected to torture or ill-treatment outside 

their territory. This is particularly important when a victim is unable to exercise 

the rights guaranteed under article 14 in the territory where the violation took 

place. Indeed, article 14 requires States parties to ensure that all victims of torture 

and ill-treatment are able to access remedy and obtain redress.790 

These comments by the Committee are interesting in that they provide further 

support for victims’ extraterritorial claims. Recommendations and reports by 

treaty-monitoring committees are not binding, but constitute a persuasive 

authority.791 It seems that the Committee will consider access in the territorial 

state before maintaining that states are in breach of the Convention for failing to 

ensure access to remedies, but this is still a remarkable expression of support. 

The future will tell whether the Committee will begin to consider it a failure of 

states in individual cases, when victims do not access their courts for torture 

committed abroad. At present, it can be concluded that there is nothing in the 

text or drafting history of the Convention that limits the right to claim reparations 

from the perpetrators of torture to such acts committed only within the territory 

of the forum States.792 The reparation provision of the Torture Convention, read 

with the treaty as a whole, can be seen as support for a permissive basis for 

extraterritorial jurisdiction for reparation claims.793 

4.2.4 Convention on Enforced Disappearance 

Another crime that may constitute an atrocity crime is enforced disappearance. 

This instrument is especially interesting as the International Convention for the 

Protection of All Persons from Enforced Disappearance entered into force as 

 
790 CAT, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 

General Comment 3 Implementation of Article 14 by States parties, 13 December 2012, U.N. Doc. 

CAT/C/GC/3, para. 22. 
791 Larocque, 2008, p. 650. 
792 Nowak, 2012, p. 173. 
793 Byrnes, 2001, p. 549. Hall consider this to be a requirement under the Convention, Hall, 2007. 
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late as 2010 and includes, in a legally binding instrument, a comprehensive 

definition of the right to reparation.794 

The reparations provision in the International Convention for the Protection 

of All Persons from Enforced Disappearance is even more elaborate than the 

one in the Torture Convention. Article 24(4) provides:  

Each State Party shall ensure in its legal system that the victims of enforced 

disappearance have the right to obtain reparation and prompt, fair and adequate 

compensation. The right to obtain reparation[…] covers material and moral 

damages and, where appropriate, other forms of reparations, such as: (a) 

restitution, (b) rehabilitation, (c) satisfaction, including restoration of dignity and 

reputation; (d) guarantees of non-repetition.795 

The provision in itself does not mention whether this includes individual liability 

and civil procedures towards those suspected of enforced disappearance. There 

is nothing in the text of Article 24(4) that excludes such liability and procedure. 

In the drafting history of the Convention, however, a proposal to change the 

wording “in its legal system” to “in conformity with its laws” was not endorsed 

by the Chairperson who noted that the obligation to make reparation was linked 

only to state responsibility. He stressed that the article did not establish the legal 

responsibility of a state that was not involved in a disappearance.796  

The duty to provide substantial reparation can, as regarding torture, only be 

said to exist within the territorial state where the disappearance took place. 

However, the duty to provide legal recourse to gain reparation is not necessarily 

limited to that state. The preamble mentions that one aim of the Convention is 

to establish the right of victims to justice and to reparation – a general 

expression.797 It could be argued that victims of enforced disappearance who 

happen to find themselves abroad should also be entitled to reparation and be 

covered by the Convention rights.  

 
794 International Convention for the Protection of All Persons from Enforced Disappearances, 

adopted by G.A. Res. 61/177 Annex, 20 December 2006, entered into force 23 December 2010. 

56 States are Parties to the Convention 
795 See also preambular paragraph 8 and article 24.5. 
796 Commission on Human Rights, Civil and political rights, including the question of enforced or 

involuntary disappearances, Report of the Intersessional Open-ended Working Group to elaborate a 

draft legally binding normative instrument for the protection of all persons from enforced 

disappearance, 2 February 2006, U.N Doc. E/CN.4/2006/57, para. 142. 
797 Preambular paragraph 8. 



 

 158 

Further guidance could be sought in other provisions of the Convention, such 

as the provision concerning a duty to prosecute. The broad jurisdictional scope 

of that provision is based on the aim to prevent re-occurrence, and to deny safe 

havens to perpetrators of enforced disappearance.798 The duty to prosecute is 

also connected to the alternative duty to extradite. This formula puts pressure on 

states not to protect perpetrators within their territory who are affiliated with the 

state where the crime was committed.799  

In contrast, if one looks at the victim-centred Article 24, most obligations 

appear to be directed towards the territorial state where the crime took place. 

This is the case with the duty to allow access to organisations concerned with 

attempting to establish the circumstances of enforced disappearances and the 

duty to search for those who have disappeared.800 Also, several of the kinds of 

reparations that are listed in 24(5) are such that could reasonably only be 

provided by the territorial state (such as guarantees of non-repetition).  

At this time, it remains difficult to draw any conclusion other than that the 

obligation to provide reparation under the Convention is territorial. However, 

there is support for a more creative interpretation. The monitoring committee 

has yet to develop its jurisprudence, but it will be surprising if it does not match 

the work of the Committee against Torture and contribute to the evolving 

concept of reparations.801 Given the jurisdictional scope of the “extradite or 

prosecute” provisions in the Enforced Disappearance Convention, combined 

with the ambitious reparation provisions in the Convention, such a development 

is highly likely. 

4.2.5 International Covenant on Civil and Political Rights 

Mention was made in the introduction to the chapter of the connection between 

a right to a remedy and reparations in international human rights law. The right 

to a remedy is established in Article 2(3) of the ICCPR. The Human Rights 

Committee in a general comment, has stated that this is an individual right 

 
798 Preambular paragraph 7 and Articles 9 and 10. 
799 State affiliation is part of the definition of enforced disappearance in Article 2.  
800 Articles 24(7) and 24(3) respectively. 
801 The Convention entered into force in December 2010. The first reports were considered by 

the Committee in 2013. 



 

 159 

towards states.802 It has further identified the link between the right to a remedy 

and reparations: 

Article 2, paragraph 3 requires that States Parties make reparation to individuals 

whose Covenant rights have been violated. Without reparation to individuals 

whose rights have been violated, the obligation to provide an effective remedy, 

which is central to the efficacy of article 2, paragraph 3, is not discharged. The 

Committee notes that, where appropriate, reparation can involve restitution, 

rehabilitation, guarantees of satisfaction, such as public apologies, public 

memorials, guarantees of non-repetition and changes in relevant laws and 

practices, as well as bringing to justice the perpetrators of human rights 

violations.803 

The ICCPR refers explicitly to reparations in Articles 9(5) and 14(6) in relation 

to unlawful arrest, detention and conviction. However, the Human Rights 

Committee has stated that victims have a right to an effective remedy in decisions 

concerning individual complaints regarding violations of the right to life804 and 

the prohibition against torture.805 According to the Committee this right includes 

compensation.806 The State Party is further seen as having an obligation to 

prevent similar events from re-occurring. The Human Rights Committee does 

not have the power to issue binding decisions, but its decisions on the merits are 

very similar to binding judgments. By this means, the Commission has suggested 

to states appropriate remedies in order to provide victims with adequate 

 
802 H.R.Com., General Comment No. 31, The Nature of General Legal Obligation Imposed on States Parties 

to the Covenant, General Comment No. 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant (Art. 2), 26 May 2004, U.N. Doc. CCPR/C/21/Rev.1/Add.13, 

para. 2. 
803 H.R.Com., General Comment No. 31: The Nature of the General Legal Obligation Imposed on States 

Parties to the Covenant (Art. 2), 26 May 2004, U.N. Doc. CCPR/C/21/Rev.1/Add.13, para. 16. 

According to Evans, this was inspired by the adoption of the ILC Draft Articles and the then 

Draft Basic Principles on the Right to Reparation for Victims; Evans, 2012, p. 34. See also 

Schachter, 1981, p. 325; according to this author, the obligation contained in Article 2 § 3(a) of 

the CCPR consists of “undoing, repairing and compensating for violation”. 
804 Article 6. 
805 Article 7. 
806 Examples of such decisions in cases of disappearances are H.R.Com., El Hassy v. Libya, 

Comm. No. 1422/2005, Final Views, 24 October 2007, U.N. Doc. CCPR/C/91/D/1422/2005; 

Sharma v. Nepal, Comm. No. 1469/2006, Final Views, 28 October 2008, U.N.Doc. 

CCPR/C/94/D/1469/2006; Sankara v. Burkina Faso, Comm. No. 1159/2003, 28 March 2006, 

U.N. Doc. CCPR/C/86/D/1159/2003, para. 14. 
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reparation.807 Nowak maintains that states have been known to take these non-

binding recommendations into account and to report them accordingly.808 Critics 

point out that the lack of a formal enforcement mechanism has had a negative 

impact on the implementation of the decisions. In a majority of cases 

implementation has been inadequate.809 Evans also criticises the Committee for 

not discussing, in a more comprehensive way, what an effective remedy should 

include in individual cases.810 

The Committee further links reparations as a remedy and acts by private 

individuals. Their general comment on Article 2 provides that: 

There may be circumstances in which a failure to ensure Covenant rights as 

required by Article 2 would give rise to violations by States Parties of those rights, 

as a result of States Parties’ permitting or failing to take appropriate measures or 

to exercise due diligence to prevent, punish, investigate or redress the harm caused 

by such acts by private persons or entities.811  

Here, redress to victims and investigation, prosecution and punishment are 

mentioned at the same time, all as parts of the remedy required, but no 

requirement for a civil procedure is mentioned. It also shows the reliance of the 

Human Rights Committee on the doctrine of due diligence when deciding on the 

applicability of acts by private individuals. 

The territorial scope of the human rights obligations under the ICCPR was 

discussed in relation to the duty to prosecute. There is no reason to suggest that 

the conclusions – that the jurisdictional scope of the convention’s obligations is 

essentially territorial – differ from those drawn in relation to prosecution.812 

 
807 See e.g. H.R.Com., Rawle Kennedy (represented by the London law firm Simons Muirhead & Burton) v. 

Trinidad and Tobago, Comm. No. 845/1999, 31 December 1999, U.N. Doc. 

CCPR/C/67/D/845/1999, para. 6.7.  
808 Nowak, 2005, p. 75. 
809 Open Society Justice Initiative, From Judgment to Justice, Implementing International and 

Regional Human Rights Decisions (New York, 2010), p. 119. 
810 Evans, 2012, p. 47 f. 
811 H.R.Com., General Comment No. 31, The Nature of General Legal Obligation Imposed on States Parties 

to the Covenant, UN. Doc. CCPR/C/31/Rev. 1/Add.13, para. 8. For a further discussion, see 

Clapham, 2006, pp. 328-32. 
812 See further in section 3.4.1. 



 

 161 

4.2.6 European Convention on Human Rights 

The European human rights reparations regime is constructed on two 

provisions, the right to a remedy under Article 13 and the right to just satisfaction 

under Article 41. Article 13 of the ECHR provides the right to an effective 

remedy, including both procedural measures and substantial reparations, which 

States Parties are obliged to provide to victims of violations of the Convention. 

For instance, in relation to asserted systematic suppression of the Kurdish ethnic 

minority in Turkey, the European Court of Human Rights has stated that the 

absence of compensation and prosecution for destructions of homes and 

expulsions was in violation of Article 13.813  

Remedies should be proportionate to the seriousness of the violation. For 

instance, the Court has found that violations of Articles 2, 3 and 8 should be 

remedied in the form of compensation.814 In relation to violations of the right to 

life and to not be subjected to torture815, the lack of effective investigation has 

been considered a violation of Article 13. This was deemed to be the case as the 

applicant was unable to secure other remedies, such as claims for damages in a 

court.816 At the same time, the European Court of Human Rights states that 

violations of the right to life cannot be remedied exclusively through an award 

of compensation”.817 In addition to the payment of compensation, a thorough 

and effective investigation capable of leading to the identification and 

punishment of those responsible is required.818 Violations of the right to life 

cannot exclusively be dealt with as violations of the right to a fair trial (as a 

question of access to a court to determine civil rights) because of the requirement 

of effective criminal investigation.819 

It appears that remedies in the form of compensation or reparation apply 

more generally than prosecution. In many instances, the possibility of claiming 

 
813 Eur.Ct.H.R., Akdivar and Others v. Turkey, App. No. 21893/93, Judgment of 16 Sept. 1996. 
814 Wergens, 2014, p. 250. 
815 Articles 2 and 3. 
816 Danelius, 2015, p. 545. See e.g. Eur.Ct.H.R., Avşar v. Turkey, App. No. 25657/94, Judgment 

of 10 July 2001 and İrfan Bilgin, v. Turkey., App. No. 25659/94, Judgment of 17 July 2001. 
817 Citing Eur.Ct.H.R., Aksoy v. Turkey, App. No. 21987/93, Judgment of 18 December 1996, 

paras. 93–4 and Aydin v. Turkey, App. No. 57/1996/676/866, Judgment of 25 September 1997, 

paras. 100–3. 
818 Eur.Ct.H.R., Aksoy v. Turkey, App. No. 21987/93, Judgment of 18 December 1996, para. 98; 

Kaya v. Turkey, App. Nos. 158/1996/777/978, Judgment of 19 February 1998, para. 107; Aydin v. 

Turkey, App. No. 57/1996/676/866, Judgment of 25 September 1997, para. 103. 
819 Eur.Ct.H.R., Kaya v. Turkey, App. Nos. 158/1996/777/978, Judgment of 19 February 1998, 

para. 105. 
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damages is enough to satisfy the requirements under Article 13. This was deemed 

the case in Costello-Roberts v. UK820. The case concerned assault by a teacher in a 

private school and is thus also interesting in that it concerns a private 

individual.821 This case shows that the lack of an effective remedy granted by a 

national authority, can be seen as a violation of Article 13, despite the fact that 

the person responsible for the violation of a substantive Convention right (such 

as the right to life) was a private person.822 This cannot be interpreted as 

providing an obligation under the ECHR to grant that particular remedy, but 

facilitating the bringing of compensation claims is one way for states to meet 

their obligations under Article 13. 

The other provision relating to reparations can be found in Article 41. When 

cases are brought to the Court, reparations can be ordered in accordance with 

Article 41 which provides that:  

If the Court finds that there has been a violation of the Convention or the 

Protocols thereto, and if the internal law of the High Contracting Party concerned 

allows only partial reparation to be made, the Court shall, if necessary, afford just 

satisfaction to the injured party. 

The Court shall thus afford just satisfaction if the domestic law of the State Party 

allows only partial reparation to be made.823 The provision was inspired by the 

formulation of similar provisions concerning the enforcement of arbitration 

awards. This appears to be a result of expectations that the Court would primarily 

decide in state-to-state disputes, rather than in individual complaints.824  

According to Rombouts et al., historically, the interpretation of the provision has 

been restrictive, and the Court tends to reject applicants’ claims for damages 

under Article 41, because they consider that the finding of the violation 

“constitutes in itself just satisfaction”.825 The practice of limiting satisfaction to 

the judgment itself has changed recently, because of the growing number of cases 

involving serious human rights violations. Pecuniary and non-pecuniary damages 

and compensation for legal costs are awarded, but the Court rarely decides on 

 
820 Eur.Ct.H.R., Costello-Roberts v. UK., App. No. 13134/87, Judgment of 25 March 1993. 
821 Para. 40. See discussion in Clapham, 2006, p. 358, also fn 36. 
822 Ibid. But the Court has avoided expressing a duty to prosecute under the right to a remedy 

for violations by non-state actors, see X and Y v. the Netherlands, and discussion in section 3.7.2. 
823 Article 41. 
824 Shelton, 2005:1, p. 191. 
825 Rombouts et al., 2005, p. 374. See Eur.Ct.H.R., Golder v. U.K., App. No. 4451/70, Judgment 

of 21 February 1975, para. 46. 
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other forms of reparation.826 Even though the term just satisfaction could 

indicate a range of measures, the European Court has mostly limited findings to 

monetary compensation, although this practice seems to be changing.827 A 

further problem with the Court’s jurisprudence on Article 41 ECHR is that there 

are no clear and consistent criteria for determining the amount of damages.828  

It is not entirely clear what effect this provision has on national claims for 

compensation. Are states obliged to follow the Court’s jurisprudence in relation 

to Article 41 when they strive to fulfil their duties under Article 13? It can be 

questioned whether states are obliged to apply Article 41 domestically.829 In any 

case, such an interpretation is made in national procedures towards the state, and 

not the individual liability cases that this study focuses on. 

As a general principle, the jurisdictional scope of reparation rights is territorial. 

This was discussed in relation to the duty to prosecute, as part of the right to a 

remedy (see section 3.3), and the same applies in this context. There are 

exceptions to the territorial rule, such as cases where extradition may result in 

torture, or when a State Party exercises effective control abroad. Most 

importantly, in the case Mutimura v France the Court did not question the right of 

access to a court or the right to a remedy for extraterritorial crimes. This was 

conditional on the presence (and legal participation) of the victims.830 However, 

a more concise expression would be required before the conclusion could be 

drawn that the obligation to provide a remedy now includes extraterritorial 

violations of Convention rights where the state concerned has no involvement. 

Mutimura shows rather that if a state provides a course of action for 

extraterritorial civil claims, and victims putting forward such claims are present 

in that state, then providing access to the courts to make such claims is one way 

for that state to meet its obligations under Article 13 (and 6). 

 
826 Evans, 2012, p. 64. 
827 See e.g. Nowak, 2005, p. 74; Shelton, 2005:1, Chapters 8 and 9. 
828 Rombouts et al., 2005, p. 375; Report prepared jointly by the English and Scottish Law 

Commissions, Damages under the Human Rights Act 1998, Law Com. No. 266/Scot Law Com. 

No. 180, para. 3.4 f; Mowbray, 1997; Nowak, 2005, p. 74; Shelton, 2005:1, pp. 238, 280. 
829 See e.g. Högsta Domstolen (Supreme Court of Sweden), Case no T 72-04, Judgment of 9 June 2005, 

published in NJA 2005 s. 462, where the Supreme Court considered that relying on the 

jurisprudence of the European Court in relation to this Article is “natural”, even though an 

obligation to do so cannot be said to exist; see also commentary by Bring, 2012, p. 33. 
830 Eur.Ct.H.R., Mutimura v France, App. No. 46621/99, Judgment of 8 June 2004. 
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4.2.7 American Convention on Human Rights 

The American Convention on Human Rights, Article 25, provides a right to legal 

protection.831 It differs from the formulation of the right to a remedy as provided 

under Article 13 in the ECHR. In contrast to the ICCPR and the ECHR, the 

American Convention requires a judicial remedy.832 It refers to recourse to “courts 

and tribunals”, thereby excluding administrative or other mechanisms. 

Meanwhile the ECHR only refers to an “effective remedy”, even though case law 

indicates that for serious violations of the ECHR, judicial remedies are necessary 

(such as criminal prosecution).833 

An explicit right to reparations is provided under Article 63(1): 

If the Court finds that there has been a violation of a right or freedom protected 

by this Convention, the Court shall rule that the injured party be ensured the 

enjoyment of his right or freedom that was violated. It shall also rule, if 

appropriate, that the consequences of the measure or situation that constituted the 

breach of such right or freedom be remedied and that fair compensation be paid 

to the injured party.834  

The Inter-American Court has applied a comprehensive and creative approach 

to reparations. Not only has it awarded fairly high amounts of compensation, it 

has also ordered Governments to provide other forms of reparation. These 

include investigation, prosecution and punishment, as shown in Chapter 3. 

Examples of other measures are the establishment of a fund for victims and their 

families, the reopening of a school, and the efforts made to locate and identify 

the mortal remains of victims.835  

 
831 1. Everyone has the right to simple and prompt recourse, or any other effective recourse, to a 

competent court or tribunal for protection against acts that violate his fundamental rights 

recognized by the constitution or laws of the state concerned or by this Convention, even though 

such violation may have been committed by persons acting in the course of their official duties. 

2. The States Parties undertake: 

a. to ensure that any person claiming such remedy shall have his rights determined by the 

competent authority provided for by the legal system of the state; 

b. to develop the possibilities of judicial remedy; and 

c. to ensure that the competent authorities shall enforce such remedies when granted. 
832 Article 25, compared to article 13 of the ECHR and Article 2 of the ICCPR. 
833 See discussion in section 3.4.2. 
834 Article 63 (1) American Convention on Human Rights. A further discussion on the right of 

access to court under e.g. Article 25, see below section 4.5.3.  
835 Evans, 2012, p. 75; Medina, 2014, pp. 74-76; Nowak, 2005, p. 74; Shelton, 2005:1, pp. 285-

289. See e.g. Inter-Am.Ct.H.R., Case of Bámaca Velásquez, Judgment 22 February 2002 
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The Inter-American Court of Human Rights has often linked reparations to 

the general provision on state responsibility under Article 1 of the Convention.836 

This departs from the practice of the Human Rights Committee and the 

European Court of Human Rights, both of which have tended to base their 

interpretation of reparations on violations of substantial rights together with the 

right to a remedy in the respective instrument.837 

The Inter-American Court has discussed state responsibility in relation to acts 

of private persons and civil remedies. In a case concerning domestic violence, 

the failure of the Brazilian state to properly investigate the crime over fifteen 

years, was seen as a violation of e.g. the right to a remedy under Article 25 of the 

ACHR. In this case, the Commission further recommended that the Brazilian 

State: 

Adopt, without prejudice to possible civil proceedings against the perpetrator, the 

measures necessary for the State to grant the victim appropriate symbolic and 

actual compensation for the violence established herein, in particular for its failure 

to provide rapid and effective remedies, for the impunity that has surrounded the 

case for more than 15 years, and for making it impossible, as a result of that delay, 

to institute timely proceedings for redress and compensation in the civil sphere.838 

This statement shows how state responsibility may be incurred for private acts, 

and for not providing access to reparations through civil procedures, under the 

Inter-American system. The next question is whether these rights apply to 

extraterritorial violations of the Convention. Here, it is again the territorial scope 

that is the general rule.839 Under extraordinary circumstances, extraterritorial 

responsibility may arise, such as when a state agent’s acts or omissions take place 

or have an effect outside the state’s territory.840 Apart from this, the Commission 

and Court have not elaborated on a right to a remedy for extraterritorial 

violations of the Convention rights. 

 
(Reparations and Costs), paras. 79-83, and Case of Trujillo Oroza v. Bolivia, Reparations, Judgment 

of 27 February 2002, (Ser. C) No. 92, para. 115. 
836 Nowak, 2002, p. 281. 
837 Evans, 2012, p. 68. 
838 Para. 61(3), IACnHR, Maria da Penha Maia Fernández v. Brazil, Case 12.051, Report No. 54/01 

of 16 April 2001. 
839 Article 1. 
840 IACnHR, Saldaño v. Argentina, Report No. 38/99, Annual Report of the IACHR 1998, paras. 

15-20.  
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4.2.8 African Charter on Human and People’s Rights 

The African Charter on Human and People’s Rights contains no explicit 

recognition of remedial powers for the African Commission on Human and 

Peoples’ Rights – this absence is one of the main objects of criticism of the 

Charter.841 The only reference to reparations is made in relation to the right to 

wealth and natural resources. According to Article 21(2), dispossessed people 

have the right to recovery of property and adequate compensation. The lack of 

a right to a remedy has not stopped the Commission from consistently deciding 

on reparation measures in response to violations of fundamental rights.842 In fact, 

the Commission has accepted that one of its functions is to decide on redress 

where domestic remedies are lacking.843 The Commission has decided on 

remedies in the form of a declaration of the wrongfulness of the state’s conduct 

and restitution. Compensatory damages have been ordered but no exact 

amounts.844 The African Commission also insists that remedies are obtainable 

from judicial bodies.845 

The Protocol on the Establishment of an African Court on Human and 

Peoples’ Rights entered into force in 2004 and establishes an African Court on 

Human and Peoples’ Rights.846 The Protocol provides, that in cases of violation, 

“the Court shall make appropriate orders to remedy the violation, including the 

payment of fair compensation or reparation”.847 There is further specific mention 

of a victims’ right to reparation in the Principles and Guidelines on the right to 

a fair trial and legal assistance in Africa.848  

It was mentioned in Chapter 3 how the African Charter stands out in that it 

explicitly mentions a duty on the individual “to respect and consider his fellow 

beings without discrimination, and to maintain relations aimed at promoting, 

safeguarding and reinforcing mutual respect and tolerance.”849 In this way, 

 
841 Naldi, 2001, pp. 682, 685. 
842 Rombouts et al., 2005, p. 378; Shelton, 2005:1, p. 220 f. 
843 See e.g. African Commission on Human and Peoples’ Rights, Free Legal Assistance Group v. 

Zaire, Comm. No. 23/89, (1997) 4 IHRR 89. 
844 Naldi, 2001. 
845 African Commission on Human and Peoples’ Rights, Cudjoe v. Ghana, Comm. No. 221/98, 

para. 13, 1998–9 Afr. Ann. Act. Rep., Annex V. 
846 Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an 

African Court on Human and Peoples' rights. 
847 Ibid., Article 27 (1). 
848 Principles P (g) and (k). 
849 Article 38, African Charter of Human and People’s Rights. 



 

 167 

individuals have obligations under the African human rights system, even though 

it must be stressed that individuals or groups cannot sue other individuals before 

the African Commission or Court. Reparations for violations of the Charter 

would be one part of such responsibility. The Commission has further confirmed 

that the state has a duty to protect its citizens from violations “even if the state 

or its agents are not the immediate cause of the violation”.850 It is also of interest 

that the victims’ right to reparation in the Principles and Guidelines on the right 

to a fair trial and legal assistance in Africa are expressed both as a right vis-à-vis 

the offender and a subsidiary duty of the state.851  

The general obligations imposed on states and the scope of the Charter can 

be found in Article 1 which states that “parties to the present Charter shall 

recognise the rights, duties and freedoms enshrined in the Charter and shall 

undertake to adopt legislative or other measures to give effect to them”. It is 

difficult to base any extraterritorial duties on this article, the preamble or the 

treaty as a whole. The general rule of the Vienna Convention on the law of 

treaties provides that unless a different intention appears from the treaty or is 

otherwise established, a treaty is binding upon each party in respect of its entire 

territory.852 Until the Commission or Court establishes otherwise, the Charter 

should probably be seen to have such territorial scope. However, should such 

cases arise, a fair guess is that the jurisprudence would follow that of European 

and Inter-American counterparts; namely to include extraterritorial conduct that 

is attributable to a state, due to it exercising military force abroad and similar 

exceptional situations.  

4.2.9 Others 

A number of additional instruments address reparations although they cannot be 

said to apply to the atrocity crime victims of concern here. These may 

nevertheless serve as examples of the broad support for reparations. Reparation 

and satisfaction is mentioned in the International Convention on the Elimination 

of All Forms of Racial Discrimination of 1965.853 Reparation, or rather 

 
850 Commission des Droits de l’Homme et des Libertés v. Chad, Communication 74/92, Ninth Activity 

Report 1995-1996, Annex VIII, para. 20. 
851 Principles P (g) and (k). 
852 Article 29, Vienna Convention on the Law of Treaties. 
853 Article 6, International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD), adopted and opened for signature and ratification by General Assembly resolution 

2106 (XX) of 21 December 1965, entred into force 4 January 1969. 
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compensation, is also mentioned in the UN Convention against Transnational 

Organized Crime854 and its Protocol to Prevent, Suppress and Punish 

Trafficking in Persons, Especially Women and Children.855 The (former) Human 

Rights Chamber for Bosnia and Herzegovina was authorized to address steps to 

be taken by a Party, including orders to cease and desist, monetary relief and 

provisional measures.856 It made use of its remedial powers in ordering a range 

of measures, including monetary compensation, and the reopening of cemeteries 

and contributions to a fund for the commemoration of the genocide in 

Srebrenica.857 

A right to reparation can further be found in regional victims’ rights 

instruments such as the European Convention on the Compensation of Victims 

of Violent Crimes, and in several Directives from the European Union.858 These 

concern state compensation in cases where victims of crime cannot obtain 

compensation from other sources, such as the offender, social security or 

insurance.859 The provision regarding a right to redress in the Charter of 

Fundamental Rights of the European Union, concerns Community liability.860 

Article 41 provides a right to redress from Community institutions but the 

Charter is not clear as to what type or scope of remedies should be afforded. It 

is only established that they should be effective.861  

 
854 Article 25 (2). 
855 Also called the Palermo Protocol. According to the Palermo Protocol Article 6 (3)(6) Each 

State Party shall ensure that its domestic legal system contains measures that offer victims of 

trafficking in persons the possibility of obtaining compensation for damage suffered. It could be 

argued that trafficking is a crime that could constitute a crime against humanity, see Rome Statute 

art. 7 (c)  on enslavement. 
856 Article XI(1) of Annex 6 of the Dayton Peace Agreement (The General Framework 

Agreement for Peace in Bosnia and Herzegovina). Nowak, 2005, p. 74. 
857 Nowak, 2005, p 74. 
858 Council Directive 2004/80/EC of 29 April 2004 relating to Compensation to Crime Victims; 

Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of crime, and 

replacing Council Framework Decision 2001/220/JHA, article 16.   
859 See e.g. European Convention on the Compensation of Victims of Violent Crimes, article 9. 
860 Charter of Fundamental Rights of the European Union, 18 December 2000, C/364/1, Article 

41(3). 
861 Shelton, 2005:1, p. 137. 
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The European regional instruments do not mention jurisdiction.862 The 

European Union Directive encompasses citizens of non-EU Member States, but 

does not provide extraterritorial jurisdiction for the claims.863 

4.2.10 Rome Statute 

Lastly, international criminal law now provides victims with a right to reparation. 

The overview of international courts and tribunals in Chapter 2 shows that up 

until the adoption of the Rome Statute, participation in the proceedings in their 

own right and reparations were unavailable to victims in international criminal 

tribunals. The request for reparations was supposed to be handled by domestic 

jurisdictions, if at all. During the negotiations of the Rome Statute, the views on 

the role of the victim in criminal proceedings varied, stemming from the different 

approaches in domestic jurisdictions to this issue.864 Ultimately, the drafters 

agreed on a scheme whereby victims are allowed to both participate in the 

proceedings and the Court is given the possibility to order reparations to victims. 

The substantive and procedural aspects of these rights are not clearly determined 

in the Statute, but Article 75 provides some guidance. It refers to, but is not 

limited to, restitution, compensation and rehabilitation.865 

However, the precise forms that reparations may take are not expressly 

defined in the Rome Statute, and in the Court’s Rules of Procedure and 

Evidence, much is left to the judges to decide. What makes it especially unique 

in the international framework is that it provides a right to reparation from the 

individual perpetrator to an individual or collective of victims. So far, this chapter 

has given examples of reparation provisions comprising obligations for states, 

not individuals (unless such liability has been found in an interpretation by treaty-

monitoring organs). The Rome Statute reparations provision more resembles 

reparations litigation in national settings, than reparations in international law 

with its heavy reliance on state responsibility. One difference from national 

systems, is that at the ICC, awards for reparations can be made through a Trust 

 
862 Instruments relating to these crimes; Council of Europe, Recommendation Rec(85)11 

concerning the Position of the Victim in the Framework of Criminal Law and Procedure; 

European Union Council Framework Decision on the standing of victims in criminal 

proceedings of 15 March 2001, 2001/220/JHA. 
863 This is further discussed above section 3.4.7. 
864 Muttukumaru, 1999.  
865 Article 75(2). 
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Fund,866 in addition to orders given directly to the accused.867 Given that 

convicted persons are often found to be indigent, this is an important feature of 

the system. However, as indicated by the Court in Lubanga, those convicted may 

have to reimburse the Trust Fund in the future, whenever the Fund has 

implemented reparations ordered by the Court.868 

Further principles relating to reparations were to be elaborated by the 

Court.869 The first decision on reparations was delivered in August 2012 in the 

Lubanga case.870 The decision, which established principles of reparation for the 

victims of crimes committed by Thomas Lubanga, was appealed. The Appeals 

Chamber, in its judgment in March 2015, found a number of errors in the Trial 

Chamber’s decision.871 The Appeals Chamber decided that a reparation order 

must contain a minimum of five essential elements, including that it must “define 

the harm caused to direct and indirect victims as a result of the crimes for which 

the person was convicted”.872 The Appeals Chamber held that the Trial Chamber 

erred by delegating this task to the Trust Fund for Victims (TFV) and thus 

amended the decision in order to define the harm in the context of the case.873 

The Appeals Chamber further stressed the difference between principles of 

reparations under Article 75(1) and orders for reparations, under Article 75(2). 

The Court made it clear that the principles referred to are general and should also 

apply to future cases. The Trial Chamber was wrong to maintain that the 

principles expressed were limited to the circumstances of that case.874    

 
866 Established under Article 79 of the Rome Statute. 
867 Article 75. 
868 ICC, Case of the Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals against the 

“Decision establishing the principles and procedures to be applied to reparations” of 7 August 

2012, Appeals Chamber, 3 March 2015, para. 5.  
869 Article 75(1). 
870 ICC, Case of the Prosecutor v. Thomas Lubanga Dyilo, Decision establishing the principles and 

procedures to be applied to reparations, Trial Chamber I, 7 August 2012. 
871 ICC, Case of the Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals against the 

“Decision establishing the principles and procedures to be applied to reparations” of 7 August 

2012, Appeals Chamber, 3 March 2015. 
872 Ibid. para. 32. 
873 Ibid. Para. 191 f. 
874 Ibid. para. 55. Compare with Trial Chamber decision, para. 181. The reparations order is 

implemented in cooperation with the Trust Fund for Victims; see e.g. Order approving the 

proposed plan of the Trust Fund for Victims in relation to symbolic collective reparations, Trial 

Chamber II, 21 October 2016. Reparations have also been ordered in the Katanga case; ICC, Case 

of the Prosecutor v. Germain Katanga, Ordonnance de réparation en vertu de l’article 75 du Statut, 

Trial Chamber II, 24 March 2017. 
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The Statute does not explicitly consider national reparations proceedings. In 

other areas of law, the jurisprudence of the international criminal courts and 

tribunals has had an influence.875 But without a direct expression of a legal effect 

on national reparations procedures, it is hard to draw any conclusions. This is a 

matter of procedural law, which generally belongs to the realm of state 

sovereignty.876 In Chapter 3, Kleffner’s arguments in favour of a duty to 

prosecute under the Rome Statute were presented. He draws far-reaching 

conclusions from the Preamble to the Rome Statute, read together with the 

principle of complementarity. Similar arguments could be raised in relation to 

victims of crimes. The Preamble reads: “Mindful that during this century millions 

of children, women and men have been victims of unimaginable atrocities that 

deeply shock the conscience of humanity”.877 Taken together with the principle 

of complementarity and the victims’ rights in the substantive parts of the Statute, 

it could be read as a duty for states to provide victims with national procedures 

for obtaining reparations. Similarly, Moffett suggests that States Parties should 

themselves provide reparations, a concept he calls “reparative 

complementarity”.878 Both interpretations go beyond what could be reasonably 

read as a duty according to the Statute; the substantive reparations provisions are 

obviously applicable to the Court’s practice alone and even though the system 

may encourage states to provide “complementary reparations” and reparations 

procedures, a duty to do so cannot be read into the vague wording of the 

preamble. 

4.2.11 Extraordinary Chambers in the Courts of Cambodia 

Apart from the ICC, the Extraordinary Chambers in the Courts of Cambodia 

(ECCC) deserve special mention as it grants a right to reparations to victims in a 

semi-international court specialising in atrocity crimes. The rights for victims are 

provided in accordance with Cambodian law, with some restrictions; while the 

domestic law entitles victims to the right to request individual monetary 

compensation from the perpetrator, the ECCC only grants collective and moral 

reparations. The ECCC was established through an agreement between the UN 

 
875 See e.g. Kleffner, 2008; Ferdinandusse, 2006. 
876 U.N. Charter, article 2. 
877 Preambular para. 3. 
878 Moffett, 2013. 
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and Cambodia879 and the Cambodian Law implementing this agreement.880 There 

is no mention in these documents of a right to reparations. Instead, one must 

turn to the Internal Rules to find the reparations provisions.881  

In the first trial at the ECCC, despite a long list of claims by victims, the only 

reparations finally ordered were the compilation of apologies and expressions of 

remorse.882 The Court arrived at this decision after considering that the accused 

was indigent and that they were unable to decide on reparations measures that 

could not be implemented.883 After amendments made to the Internal Rules, 

victims are provided with an opportunity to be awarded reparations not only 

directly from the accused, but also through different projects.884 It is believed 

that this opens the way for more comprehensive reparations measures in 

subsequent cases.885 Rights provided to victims at this Court do not add much in 

relation to the legal space in focus here, but it contributes to the picture that the 

right to reparations for atrocity crime victims is becoming more and more 

acknowledged. It can also be assumed that the practice of the Court, as the first 

to decide on symbolic and collective reparations, will be an inspiration to others 

attempting to decide on such reparation. 

4.2.12 Concluding comments on treaty-law 

The right to reparations is widely provided in treaty-law. The right is contained 

in numerous instruments, but it also takes many different forms. The starting 

point, provided in Chapter 1, was a comprehensive definition of reparations, 

inspired by the Basic Principles and the ICC Statute. This section shows that 

 
879 U.N.G.A., Agreement between the United Nations and the Royal Government of Cambodia Concerning the 

Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic Kampuchea, entered 

into force on 29 April 2005, 13 May 2003, UN Doc. A/RES57/228B (Annexe). 
880 The Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the 

Prosecution of Crimes Committed During the Period of Democratic Kampuchea. 
881 Rule 23quinquies(1). The Internal Rules establishes the procedural framework for the 

Chambers and was developed in a joint effort by the judges, the prosecutor and investigative 

judges.  
882 Judgment in Case 001, Case File/Dossier No. 001/18-07-2007/ECCC/TC, para. 668. 

Affirmed by the Appeals Chamber, Appeal Judgment Case 001, p. 321. 
883 Judgment in Case 001, Case File/Dossier No. 001/18-07-2007/ECCC/TC paras. 664, 667-

675; Appeals Chamber Judgment paras. 668, 717. 
884 The Rule 23quinquies (2-3 )(Rev. 6). 
885 http://www.eccc.gov.kh/en/articles/eight-eccc-plenary-session-concludes (last accessed 17 

August 2017). See generally on the ECCC reparations scheme, Sperfeldt, 2012. 
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such reparations are named variously as remedy, reparations, just satisfaction, or 

compensation. The interpretation of the different provisions also varies among 

the human rights bodies and international courts that apply them – even where 

the provisions themselves are similar – which is a phenomenon that has caused 

concern.886 One example of the confusion surrounding the right to reparations 

is the relationship between the right to a remedy and that to reparations. The 

right to a remedy is generally interpreted as including both a substantive and a 

procedural dimension – the substantive part often being interpreted as 

compensation.  

Neither the treaties concerning atrocity crimes specifically, nor treaties 

protecting human rights in general, explicitly encompass procedures between 

individuals. The exception is found in international criminal law. The ICC and 

the ECCC entitle victims to participate and provide a right to claim reparations, 

in procedures invoking individual responsibility. These schemes are innovative 

as they depart from the traditional approach whereby individuals are left to inter-

state claims of reparations for crimes under international law, towards the 

possibility for individuals and collectives to request reparations from the 

individual perpetrator. Despite these progressive developments concerning a 

right to claim reparations from individual perpetrators, the effect they have 

outside these very specific Courts can be questioned.  

But despite the lack of express support for these forms of procedures, treaties 

outside international criminal law may still have some support to offer. First, 

treaties concerning specific crimes such as the Torture Convention and the 

Enforced Disappearance Convention, can be interpreted as including individual 

liability, especially when e.g. torturers are found in states other than that in which 

the crime was committed. The states may relieve themselves of responsibility by 

allowing their courts to try these torturers under tort law. 

The regional human rights bodies do not only discuss reparations in relation 

to the right to a national remedy, they also provide a right, before the human 

rights courts themselves, to reparations for individuals who have suffered injury 

from unlawful conduct by state authorities. The regional human rights systems’ 

provisions on reparations, Articles 41 of the ECHR and 63 of the ACHR, are 

applied by the respective Courts in their procedures. These are directed only 

towards states, as it is only states that can be counterparts to individuals. Hence 

it is state liability that is encompassed in these provisions. However, some effect 

on individual perpetrators can be seen in that the Courts discuss restitution, 

 
886 International Centre for Transitional Justice, Interview with A. Cutter Patel, Deputy Director 

of the International Centre for Transitional Justice (ICTJ), in ICTJ Newsletter, Transitions, 

January 2010. 
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investigation, prosecution and punishment as part of reparations. In this way the 

Courts consider reparations to be measures that indirectly concern individual 

perpetrators.  

The practice of these Courts concerning reparations may also be applied 

domestically when states attempt to meet their obligations following the right to 

a remedy. This right is generally considered as being up to the discretion of each 

state. States may choose at their discretion how to satisfy the right to a remedy. 

What is required is that remedies are timely, adequate and effective.887 Being 

treaties that provide duties for states towards their citizens, it is not given that 

acts by private persons are encompassed by the right to reparation or a remedy 

under the respective regional human rights treaty. However, the regional bodies’ 

jurisprudence shows that acts of private persons may be included, and even more 

so in relation to reparations than prosecution. While there is no absolute right to 

a civil reparations procedure, under the right to a remedy, such procedures may 

suffice for the state to be seen as satisfying their obligation to provide effective 

remedies. In cases of gross violations of human rights, compensation is not 

enough in itself. Then, investigation must accompany the civil remedy. 

The next part of the answer sought here lies in establishing whether this legal 

space in which to provide procedures applies to non-territorial states. Bearing in 

mind the conclusion drawn above, it is not surprising that none of the 

instruments states the jurisdictional limits for civil procedures for atrocity crimes. 

The ICCPR does not mention jurisdiction in relation to its reparation provision. 

Neither do the other binding instruments covered in previous sections.888 The 

comments made by the Committee against Torture with regard to Canada could 

be seen as providing evidence of a permissive attitude towards extraterritorial 

civil jurisdiction for torture. This is an encouraging thought, given that the right 

to reparations under the respective conventions would appear non-enforceable 

in large numbers of cases, should the reparations provision only be applicable in 

the territorial state. The discussion on the territorial scope of the treaties, 

however, shows that it is hard to draw any conclusions about a duty for non-

territorial states to facilitate procedures between individuals. It was discussed 

whether such a duty could be interpreted as in some way following the 

jurisdictional provisions concerning prosecution. Another argument which was 

 
887 Shelton, 2005:1, section 4.2. See e.g. in relation to the African Charter, African Commission 

on Human and People’s Rights, Jawara v. The Gambia, Comm. Nos. 147/95, 149/96, para. 31, 

1999–2000 Afr. Ann. Act. Rep., Annex V. 
888 This goes for the African Charter on Human and Peoples' Rights, the American Convention 

on Human Rights, the European Convention on Human Rights, the Geneva Conventions, and 

the International Convention for the Protection of All Persons from Enforced Disappearance. 
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analysed is that the aim of several conventions as expressed in the preamble, that 

victims are entitled to redress, combined with the reparations provisions in the 

substantive parts, could be read to include a duty to provide reparations 

procedures to victims. In the absence of more express formulations of such a 

duty for non-territorial states, in the jurisprudence of the treaty bodies, it remains 

the position of the law in relation to these treaties that extraterritorial civil 

jurisdiction is not mandatory for States Parties. The legal space for non-territorial 

states to facilitate reparations procedures between private individuals, under 

treaty law, differs greatly from the rules concerning prosecution under the same 

treaties. Just to mention a few, the grave breaches regime and the Torture 

Convention both provide several bases for extraterritorial jurisdiction for 

prosecution (combined with a requirement to extradite), while the corresponding 

articles on reparations remain silent as to envisaged procedure and exercise of 

jurisdiction by domestic courts.  

4.3 Reparations procedures as a consequence of a right to 

reparations in resolutions and drafts 

This section describes resolutions by the UN General Assembly and other UN 

bodies acknowledging a right to reparations for victims of atrocity crimes. It also 

covers drafts of legal instruments that include such a right.  

4.3.1 The Victim Declaration 

The Declaration of Basic Principles of Justice for Victims of Crime and Abuse 

of Power (Victim Declaration) from 1985 introduced into international law the 

notion of an individual right to reparations for victims of crime, as a group.889 It 

primarily focuses on ordinary crimes, but also refers to victims who have suffered 

harm “through acts or omissions that do not yet constitute violations of national 

criminal laws but of internationally recognized norms relating to human 

rights.”890 

 
889 Principles 4 and 8 - 13. The Declaration was adopted, without a vote, by General Assembly 

resolution 40/34 of 29 November 1985. Summary on the legislative work of the UN, see Joutsen 

1987 p. 63 f. Preparatory documents available at  

http://legal.un.org/avl/ha/dbpjvcap/dbpjvcap.html 
890 Principle 18. 

http://legal.un.org/avl/ha/dbpjvcap/dbpjvcap.html
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The Victim Declaration contains the principle that offenders should make fair 

restitution to victims.891 When states are directly liable for the crimes, the state 

provides restitution.892 Further, states should endeavour to provide 

compensation when such is not available from the offender.893 This declaration 

appears to see compensation from the offender as the primary alternative and 

state responsibility to provide it as subsidiary, as long as the state through its 

agents or officials is not directly responsible for the crime. One of the reports 

underlying the adoption of the Declaration explains that restitution should be 

read as redress from the offender, both for physical and property damage, while 

compensation is redress from the state, primarily for physical injuries.894 

Restitution appears to mean such compensation that can be claimed from the 

offender within criminal procedures, and punitive damages seem to be partly 

included.895 

The Declaration does not mention jurisdiction at all. The United Nations 

Office on Drugs and Crime did recognize that:  

[…] effective implementation of the provisions of the Declaration in respect of 

victims of abuse of power is sometimes hampered by problems of jurisdiction and 

by difficulties in identifying and halting such abuses, owing, inter alia, to the 

transnational nature of the victimization.896  

It was not expressed in what ways this should be remedied. It was further 

recommended that the Declaration should be implemented by “[t]he 

introduction of legislation to simplify access by victims to the justice system in 

order to obtain compensation and restitution.” But no mention was made by the 

Council of the jurisdictional scope of compensation claims. Like the case of the 

exclusion of reference to prosecution, this is not surprising as the question of 

 
891 Principle 8. 
892 Principle 11.  
893 Principle 12.  
894 Report prepared by the Secretariat on the Seventh United Nations Congress on the 

Prevention of Crime and the Treatment of Offenders, Milan, Italy, 26 August to 6 September 

1985. U.N. Doc. A/CONF.121/22/Rev.1. 
895 Se e.g. Working Paper prepared by the Secretariat, “Victims of Crime” for the Seventh United 

Nations Congress on the Prevention of Crime and the Treatment of Offenders: 

(A/CONF.121/6 and Corr.1, 1 August 1985). 
896 United Nations Office on Drugs and Crime, Compendium of United Nations standards and 

norms in crime prevention and criminal justice, 2006, p. 307. 

http://www.asc41.com/UN_congress/7th%20UN%20Congress%20on%20the%20Prevention%20of%20Crime/030%20ACONF.121.22.Rev.1%20Seventh%20United%20Nations%20Congress%20on%20the%20Prevention%20of%20Crime%20and%20the%20Treatment%20of%20Offenders.pdf
http://www.asc41.com/UN_congress/7th%20UN%20Congress%20on%20the%20Prevention%20of%20Crime/006%20ACONF.121.6%20Victims%20of%20Crime.pdf
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how domestic implementation should be made was deemed too sensitive to 

address in detail.897 

4.3.2 Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law 

Chapter 3 discussed the expression in the Basic Principles regarding prosecution 

of gross violations of international human rights law and serious violations of 

international humanitarian law. The Principles doubtless have another main 

purpose, namely to establish the right to reparation for victims of such violations. 

According to these principles, victims have a right to “adequate, effective and 

prompt reparations” which should be “proportional to the gravity of the 

violations and the harm suffered.”898 These principles are important because they 

define the various forms of reparations, which are restitution, compensation, 

rehabilitation, satisfaction and guarantees of non-repetition.899 They draw to a 

significant extent on the Draft Articles on State Responsibility, adopted by the 

ILC in 2001.900 

Theo van Boven, one of the authors of the 2005 Basic Principles, comments 

that these principles were indeed created on the basis of state responsibility, but 

he also points out that responsibility of non-state actors was discussed in the 

negotiations. This regards both movements and groups exercising effective 

control over a territory and people in that territory, and also business enterprises 

exercising economic power.901 It was a general perception that non-State actors 

should be held responsible for their policies and practices, based on legal liability 

and human solidarity rather than notions of state responsibility.902 It does say, in 

principle 3 (c), that victims are entitled to equal and effective access to justice, 

“irrespective of who may ultimately be the bearer of responsibility for the 

violation”. 

 
897 Compare with discussion in relation to prosecution above, section 3.4.6. See also van Dijk, 

1992, p. 23. 
898 Principle 11 (b), Victims’ Right to Remedies; see also Principles 14 – 23. 
899 For a comprehensive commentary and description of the preparatory works of the Basic 

Principles see van Boven, 2009:2, pp. 19-40; Bassiouni, 2006, pp. 203-79. 
900 See Articles 34-37, ILC Articles on Responsibility of States for Internationally Wrongful Acts 

in Report of the International Law Commission on the Work of its Fifty-third Session, U.N. 

GAOR, 56th Sess., Supp. No. 10, at 43, U.N. Doc. A/56/10 (2001). 
901 van Boven, http://legal.un.org/avl/pdf/ha/ga_60-147/ga_60-147_e.pdf p. 3.   
902 Ibid. 

http://legal.un.org/avl/pdf/ha/ga_60-147/ga_60-147_e.pdf
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Principle 15 provides an explicit duty for individuals: 

In cases where a person, a legal person, or other entity is found liable for reparation 

to a victim, such party should provide reparation to the victim or compensate the 

State if the State has already provided reparation to the victim. 

van Boven claims that this extension of the principles (to include the 

responsibility and liability of non-state actors) was made with a victim-oriented 

perspective in mind.903 Another issue relating to individual liability is the form of 

reparations provided through the Basic Principles. These are inspired by the 

corresponding articles in the ILC Draft Articles, which may explain why many 

of the forms of reparation listed are linked to state responsibility. It is only 

possible for a state to implement measures such as “satisfaction” and “guarantees 

of non-repetition”. This is problematic in relation to the responsibility and 

liability of private individuals; the forms listed suggest that the principles only 

apply to states. It could also be argued that if the forms had been less ambitious, 

perhaps the principles could have stretched the applicability further; it might have 

been easier to agree on more far-reaching rights, e.g. in relation to jurisdiction, 

had the forms been expressed more narrowly. 

The Basic Principles is probably the international instrument that contains the 

most elaborate expressions regarding the rights for victims of crime. However, 

not even this instrument explicitly requires states to provide access to traditional 

civil procedures in order for states to be seen as satisfying the right to a remedy. 

Access to justice according to principle 12 can be provided through “judicial, 

administrative or other bodies or mechanisms”. 

As mentioned, the Basic Principles refer explicitly to jurisdiction with regard 

to criminal proceedings and enforcement. States are required to enforce not only 

domestic judgments but also strive to enforce foreign judgments on 

reparations.904 This can be interpreted as further evidence that the authors of the 

Principles attempted to create extraterritorial effects. The same conclusion could 

be drawn from the reference to “all appropriate legal, diplomatic and consular 

means” in principle 12(d). The words “diplomatic” and “consular” suggest that 

an international element in the right to access justice is considered.  

Indeed, the report of the first consultative meeting noted the need to clarify 

the implications of the lack of any territorial limitations on claims for access to 

 
903 Ibid. 
904 Principle 17. 
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justice.905 In the end no such clarification was made. In relation to principles 13 

and 14 van Boven commented that it was not the function of the principles to 

establish jurisdiction.906 Again, the answer may be that the Basic Principles 

provide clarifications but were never intended to go beyond existing legal 

obligations.907 It has already been discussed that the drafters of the Basic 

Principles appear to be mistaken concerning the law in relation to aut dedere aut 

judicare.908 In principle 12, the reference to a right of access to justice “as provided 

for under international law” is more in line with the expressed purpose of these 

principles as merely restating existing law. 

Being a resolution, the Basic Principles lack binding force, but this particular 

resolution has been influential. It has been referred to in decisions about 

reparations, informing interpretations of the right to reparations made by various 

human rights bodies and the ICC,909 on a number of topics ranging from the 

definition of victims to the different forms of reparations. It also figures in 

several recently adopted legal instruments.910 Nevertheless, its influence on the 

legal space for non-territorial state reparations procedures is limited. 

4.3.3 Other 

Other international non-binding instruments acknowledging a right to 

reparations include the Guidelines on Justice in Matters involving Child Victims 

and Witnesses of Crime911, The Nairobi Declaration on Women and Girls' Right 

to a Remedy and Reparation912, and the Paris Principles and Guidelines on 

 
905 Commission on Human Rights, Report of the consultative meeting on the draft Basic principles and 

guidelines on the right to a remedy and reparation for victims of violations of international human rights and 

humanitarian law (First Consultative Meeting Report), (general observations) 27 December 2002, 

U.N. Doc. E/CN.4/2003/63, p. 10. 
906 First Consultative Meeting Report (summary of discussion during the meeting), 

E/CN.4/2003/63, 27 December 2002, p. 29. 
907 On this also Brus, 2014, p. 370. 
908 See discussion in section 3.5.1 above. 
909 ICC, Case of the Prosecutor v. Thomas Lubanga Dyilo, Decision establishing the principles and 

procedures to be applied to reparations, Trial Chamber I, 7 August 2012, para. 185. 
910 See an indirect reference in Article 75 of the Rome Statute of the ICC; see also the 

Convention on Enforced Disappearances. 
911 United Nations Economic and Social Council, Guidelines on Justice in Matters involving Child 

Victims and Witnesses of Crime, Resolution 2005/20, 22 July 2005, Guideline 35. 
912 Adopted at the Intemational Meeting on Women's and Girls' Right to a Remedy and 

Reparation, held in Nairobi from 19 to 21 March 2007. 
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Children Associated with Armed Forces or Armed Groups913. Only the first of 

these three mention reparations by the offender, and also encourages combined 

criminal and reparations proceedings.914 

The Principles on the Effective Investigation and Documentation of Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment states that 

among the purposes of effective investigation and documentation of torture is 

the demonstration of the need for full reparation and redress from the state.915 This 

expression suggests that the provision only applies to the territorial state where 

the torture took place. The Declaration of International Law Principles on 

Reparation for Victims of Armed Conflict provides that the “[…] State shall 

assure that victims have a right to reparation under national law.”916 This 

provision does not indicate whether the article is intended to form the basis for 

application of the universality principle for reparation claims. 

Mention should also be made of the European Council 1985 

Recommendation Rec(85)11 concerning the Position of the Victim in the 

Framework of Criminal Law and Procedure.917 The recommendation provides 

that it should be possible for a criminal court to order the offender to 

compensate the victim.918 

4.3.4 Drafts 

Lastly, three drafts will be discussed. The Joinet/Orentlicher Principles on 

impunity have already been mentioned in Chapter 4.919 It acknowledges that the 

right to reparation implies a duty on the part of the state to make reparation and 

the possibility for the victim to seek redress from the perpetrator.920 It further 

establishes that “[a]ll victims shall have access to a readily available, prompt and 

 
913 UNICEF, February 2007. 
914 In Guidelines 36 and 37. 
915 Principle 1 (c), Principles on the Effective Investigation and Documentation of Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment, GA Res. 55/89, 4 December 

2000, U.N. Doc. A/RES/55/89. 
916 Article 13. The declaration was adopted by the International Law Association in 2010. 

Declaration of International Law principles on Reparation for Victims of Armed Conflict, 

resolution No. 2 (2010), pp. 29-32. 
917 Regarding the implementation of this instrument, see Brienen & Hoegen, 2000. 
918 Guideline 10. 
919 The Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat 

Impunity, 8 February 2005, U.N. Doc. E/CN.4/2005/102/Add.1,. 
920 Principle 31, Rights and Duties Arising out of the Obligation to Make Reparation. 
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effective remedy in the form of criminal, civil, administrative or disciplinary 

proceedings […]”.921 The same principle lays down further that “[e]xercise of the 

right to reparation includes access to applicable international and regional 

procedures”. It is noteworthy that civil procedure to obtain reparations is seen 

as one way of satisfying the concept of effective remedies. Although the 

Principles refer to this list of possible procedures, there is no reference to 

jurisdiction for such procedures. 

The law on state responsibility for wrongful acts was discussed briefly above 

in section 2.3. Article 1 states that: “Every internationally wrongful act of a State 

entails the international responsibility of that State” provided that the act or 

omission can be attributed to a state.922  The rule on reparation is found in Article 

42(1):  

The injured State is entitled to obtain from the State which has committed an 

internationally wrongful act full reparation in the form of restitution in kind, 

compensation, satisfaction and assurances and guarantees of non-repetition, either 

singly or in combination.  

This statement confirms the already mentioned general principle expressed by 

the PCIJ in the Factory at Chorzow case.923 

These Articles only apply to conflicts and their settlement between states, but 

it is also mentioned that this inter-state responsibility should not prejudice any 

right arising from state responsibility that may be owed to individuals, 

intergovernmental organizations, or other non-state entities.924 This is obviously 

not to be seen as an individual right to claim reparations from foreign states in 

the context of state responsibility, but it does indicate that an individual right may 

exist elsewhere. Today, application of human rights law to the law of state 

responsibility means that states may be responsible for not acting with due 

diligence when individuals violate human rights.925 In this sense, the law of state 

responsibility may be invoked by victims of violations of human rights by other 

private persons. There is nothing in the doctrine on due diligence regarding 

human rights, which suggests that it broadens the jurisdictional scope of human 

 
921 Principle 32. 
922 Article 2, ILC Draft Articles. 
923 See section 4.2; P.C.I.J, Factory at Chorzow, 12 September 1928, ser. A, No. 17, Indemnity, p. 

29: “[I]t is a principle of International law, and even a general conception of law, that any breach 

of an engagement involves an obligation to make reparation”. 
924 Article 33(2). 
925 See further on this section 2.3.2. 
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rights obligations. The scope remains essentially limited to a states’ own 

territories. Equally, there is nothing in the ILC Draft Articles themselves on 

jurisdiction.926 

The Draft UN Convention on Justice and Support for Victims of Crime and 

Abuse of Power contains articles on restitution and compensation.927 It requires 

offenders to be made responsible for paying restitution to victims, their families 

or dependants.928 This shows that individual liability is now found not only in 

international criminal law, but also in a victims’ rights instrument (not adopted). 

The jurisdictional scope of this draft is unclear and was probably not 

contemplated by the World Society of Victimology that submitted the draft. It is 

evident that the draft was proposed as nothing more (or less) than a starting point 

for any negotiations between states at the United Nations.929 Earlier instruments 

providing victims as a group with a right to reparations have made no reference 

to jurisdiction. It may be just what is to be expected, comparing with other 

victims’ rights instruments and the right to reparations elsewhere but, as it is the 

latest attempt to push for victims rights at the international level, it is 

discouraging that the opportunity to develop the legal framework for access to 

reparations procedures has not been taken. 

4.3.5 Concluding comments on resolutions and drafts 

An outline has been presented of the non-binding international and regional 

instruments establishing a right to reparation and a correlating duty to provide 

reparation or reparations procedures. It shows that the provisions on reparations 

in resolutions and drafts are more elaborate than they are in treaties; for example 

the responsibility and liability of the offender is more explicit, as are the forms 

of reparations. This may prove that states are more inclined to agree on wide-

ranging rights in this type of non-binding instrument, than in binding 

conventions. It may also be seen as part of a development that is only just 

beginning with non-binding law. These instruments may also provide proof of 

custom, an aspect further discussed in section 4.8.  

Not only has the right for reparation found recognition in general human 

rights law, but it has also been addressed in connection with rights for victims of 

crimes. It can be argued that the right to a remedy has provided the normative 

 
926 Higgins, 1994, p. 62. 
927 Article 10 (restitution including reparation), and 11 (compensation). 
928 Article 10. 
929 Groenhuijsen, 2008:3, section 3.3. 
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basis for the elaboration of rights for victims in these, newly established, 

instruments.930 The Victims’ Declaration as well as the Basic Principles were 

adopted without a vote, which indicates that there is a broad consensus on the 

topics covered.931 Resolutions with reference to prosecution on the other hand, 

were adopted after voting. They also generally refer to existing law, rather than 

state new rules – which the treaties do regarding prosecution. Even though the 

provisions on reparations may be more far-reaching in resolutions, they are just 

as silent as treaties as far as jurisdiction for reparations claims are concerned. It 

is also harder to interpret resolutions and drafts, in the absence (in most cases) 

of preparatory works and the jurisprudence of treaty-bodies. Often one cannot 

go further than a textual interpretation of the wording, and as said, this provides 

little as far as jurisdiction is concerned. 

4.4 Reparations procedures under the right of access to court 

Expressions regarding legal space for non-territorial states to facilitate 

reparations procedures can also be found in relation to the human right of access 

to court. Such a right may include a right to access civil procedures against private 

perpetrators of atrocity crimes. This issue is interesting, especially because it may 

provide a right to a procedure that is separate from the right to reparations or 

the right to a remedy, described in the previous sections. This may prove 

particularly important for victims of non-state crime, as it was shown that it is 

harder for such victims to press for the right to a remedy.  

An individual right to a trial in court is partly based on the Anglo-Saxon 

common law tradition of “due process of law”, which can be traced to Magna 

Carta Libertatum of 1215.932 Due process is a fundamental, constitutional 

guarantee that all legal proceedings will be fair and that one will be given notice 

of the proceedings and an opportunity to be heard before the government acts 

to take away one's life, liberty, or property. It is also a constitutional guarantee 

that a law shall not be unreasonable, arbitrary, or capricious.933 Article 39 of 

Magna Carta states: 

 
930 Wergens, 2014, p. 216. 
931 In recent years, an effort has been made in the General Assembly, to achieve consensus 

instead of deciding with a formal vote. The President first consults and reaches agreement with 

delegations and then proposes that a resolution be adopted without a vote; see 

http://www.un.org/en/ga/about/background.shtml (last accessed 19 May 2017).  
932 Magna Carta, Granted by King John at Runnymede, June 15, 1215. 
933 http://legal-dictionary.thefreedictionary.com/Due+Process+of+Law. 

http://www.un.org/en/ga/about/background.shtml
http://legal-dictionary.thefreedictionary.com/Due+Process+of+Law
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No freeman shall be taken, or [and] imprisoned, or disseised or exiled or in any 

way destroyed […] except by the legal judgment of his peers or [and] by the law 

of the land. 

Due process is also one of the most basic guarantees in the American 

Constitution. It is found in the Fifth Amendment to the constitution and was 

ratified in 1791:  

No person shall […] be deprived of life, liberty, or property, without due process 

of law. 

Further inspiration for the modern instruments safeguarding judicial fairness and 

the right to access a court is the French Declaration of Rights, Déclaration des droits 

de l’homme et du citoyen of 26 August 1789. In article 7 it states: 

Nul home ne peut être accuse, arrêté ni détenu que dans les cas determines par la 

loi, et selon les forms qu’elle a prescrites. Ceux qui sollicitent, expedient, executant 

ou font executer des orders arbitraries doivent être punis; mais tout citoyen appelé 

ou saisi en vertu de la loi doit obéir à l’instant: il se rend coupable par la 

résistance.934 

The basis of the right to access a court in international instruments can be traced 

to the two instruments – the UN Universal Declaration on Human Rights (art. 

10) and the International Covenant on Civil and Political Rights (article 14). Not 

only do these encompass positive measures to organize the judicial system so 

that everybody can turn to the courts for adjudication of a civil dispute, but they 

also lay down that the state must not set obstacles in the path for people who 

wish to start court proceedings.935  

Article 10 of the Universal Declaration states that: 

Everyone is entitled in full equality to a fair and public hearing by an independent 

and impartial tribunal, in the determination of his rights and obligations and of 

any criminal charge against him.  

This was the first international regulation of the right to access a court and it 

provides the basis for many corresponding regulations in universal and regional 

conventions. The wording shows that the right in Article 10 has a very broad 

 
934 Further legal certainty guarantees are found in articles 8 and 9. 
935 Nowak, 2005, p. 311. 
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application, unmatched by subsequent regulations in conventions, where the 

threshold criteria are more defined and limit the scope of the provisions. The 

unbinding nature of the Declaration is challenged by some who argue that, at 

least in some aspects, it has the status of jus cogens.936 Brownlie refers to the 

Declaration as an example of an “informal prescription given legal significance 

by the action of authoritative decision-makers”.937 

A right of access to a court can be found in treaties regarding atrocity crimes 

directly, e.g. in the Convention on Enforced Disappearances, which provides fair 

trial guarantees for suspects in article 11(3). The Torture Convention provides 

the right of access to justice for victims of torture, but this was already discussed 

in section 4.2.3 as it is provided as an explicit right to reparations procedures.938 

The same applies to the Rome Statute provisions on access to reparations.939 We 

will instead turn to general human rights instruments and their provisions on 

access to a court. 

4.4.1 International Covenant on Civil and Political Rights 

On the right of access to a court, the ICCPR, Article 14 (1) states: 

All persons shall be equal before the courts and tribunals. In the determination of 

any criminal charge against him, or of his rights and obligations in a suit of law, 

everyone shall be entitled to a fair and public hearing by a competent, independent 

and impartial tribunal established by law.  

The Human Rights Committee has a developed practice under Article 14. In 

order for the article to be applicable, the threshold criteria “criminal charge” or 

“suit of law”, need to be met. The praxis of the Human Rights Committee relates 

mostly to criminal charges, such as the right to legal aid940 and the right to a trial 

 
936 See Mårsäter, 2005, p. 114, for a review of the literature on the subject. 
937 Brownlie, 2008, p. 560.  
938 Article 7 (3) provides fair trial guarantees for suspects and Articles 13-14 provides access to 

justice for victims. 
939 Article 75. 
940 See, e,g, H.R.Com., Estrella v. Uruguay, Comm. No. 74/1980, 23 March 1983, UN. Doc. 

CCPR/C/18/D/74/1980, para. 10; Burgos v. Uruguay, Comm. No. 52/1979, 29 July 1981, UN. 

Doc. CCPR/C/13/D/52/1979, paras. 11, 13. 
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without undue delay.941 However, there is also a decision relating to the 

possibility of claiming reparations for confiscation of property. In Mahuika v. New 

Zeeland, the Committee stated that an absence of legal recourse may be 

considered a violation of Article 14, under certain circumstances. Regrettably, the 

Committee does not elaborate on what these circumstances are.942 

The Human Rights Committee identifies as violations, cases where practical 

reasons or limits in legislation affect access to courts provided by national law.943 

It is unclear whether the Human Rights Committee only supports a right to 

access a court in cases where national legislation provides such a right. The 

Committee considers that failure to establish a competent tribunal to determine 

rights and obligations represents a violation of Article 14, but the Committee has 

made a number of exceptions to this rule. Such exceptions have been found 

where there are limitations based on domestic legislation, or where there are 

legitimate aims to limit the right, such as a proper administration of justice.944  

Exceptions made due to lack of domestic legislation ought not to form an 

obstacle for victims of atrocity crimes who wish to claim damages – a right for 

victims to damages from wrongdoers is assumed to be included in all legal 

systems of the world. When it comes to the criterion suit at law, it is the nature of 

the right in conflict that determines whether or not Article 14 applies. As private 

rights are included, this criterion does not pose an obstacle to individual claims 

of reparations towards perpetrators of atrocity crimes. In fact, torts are 

specifically mentioned as encompassed by the concept suit at law, in a general 

comment by the Human Rights Committee.945 

 
941 This has been interpreted as including the time to produce a final judgment and deciding the 

punishment, H.R.Com., Caldas v. Uruguay, Comm. No. 43/1979, 21 July 1983, UN. Doc. 

CCPR/C19/D43/1979, paras. 13, 4, 14. 
942 Mårsäter, 2005, p. 119. 
943 Mårsäter, 2005, p. 122. 
944 H.R.Com., General comment No. 32, Article 14, Right to equality before courts and tribunals and to fair 

trial, 23 August 2007, UN. Doc. CCPR/C/GC/32, p. 5. 
945 H.R.Com., General comment No. 32, Article 14, Right to equality before courts and tribunals and to fair 

trial, 23 August 2007, UN. Doc. CCPR/C/GC/32, p. 4. 



 

 187 

4.4.2 European Convention on Human Rights 

Article 14 in the ICCPR has a largely equivalent provision in Art. 6 of the ECHR. 

This is not surprising given the institutional cooperation at the time of the 

drafting of both instruments.946 Article 6 (1) of the European Convention states: 

In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable 

time by an independent and impartial tribunal established by law […] 

This is the language of the first part of the fair trial provision. There is no specific 

reference to a right of access to a court but the case law of the European Court 

of Human Rights has established that the fair trial guarantees in Article 6 includes 

that right. In one of its early decisions, Golder v. UK, the Court held that Article 

6 “secures to everyone the right to have any claim related to his civil rights and 

obligations brought before a court or tribunal.”947 

Further the Court held that Article 6 should be read in the light of two legal 

principles: (1) the principle whereby it must be possible for a civil claim to be 

submitted to a judge, as one of the universally recognized fundamental principles 

of law; and (2) the principle of international law which forbids the denial of 

justice.948 The European Court thus strongly supports civil claims. 

The right does not imply that legal proceedings have been initiated and covers 

situations where there are practical obstacles to the access to courts, i.e. where 

there is a legal right but the state in various ways evades that responsibility, e.g. 

by not providing legal aid.949  

Reparation claims against private individuals fall within the meaning of “civil 

rights and obligations” and “criminal charges”. The court has observed that civil 

rights and obligations in private disputes fall within the threshold criteria. Private 

disputes include disputes over contracts, torts,950 family law, labour law and 

property law.951 

 
946 The same delegates participated in several negotiations on both instruments, which affected 

the formulations of the provisions of the respective instruments; Mårsäter, 2005, p. 109, fn 8. 
947 Eur.Ct.H.R., Golder v. UK, App. No. 44451/70, Judgment of 21 February 1975, para. 36. See 

discussion in Smith, 2014, pp. 270-71. 
948 Eur.Ct.H.R., Golder v. UK, paras 34-35. See further in van Dijk & Viering, 2006, p. 557. 
949 Mårsäter, 2005, pp. 201 and 204. 
950 See e.g. Eur.Ct.H.R., Axen v. Germany, App No 8273/78, Judgment of 8 December 1983; 

Golder v. the United Kingdom, App. No. 44451/70, Judgment of 21 February 1975. 
951 Mårsäter, 2005, p. 220. 
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The right of access to court is not absolute, meaning that some limitations 

may be acceptable to the Convention.952 One accepted limitation is that in order 

for Article 6(1) to be applicable, the applicant has to make a claim that is 

supported by national legislation. This means Article 6(1) does not create any 

new rights that lack support in national legislation, but rather guarantees legal 

protection for existing rights.953 In relation to private actors, Clapham discusses 

the Osman case and the Jaccard-Veloso applications and concludes that “in both 

situations, the Convention State was not the perpetrator of the violence, but, by 

preventing access to the courts for public policy reasons, the State risked being 

found in violation of its international human rights treaty obligations.”954 

At this point it should be made clear that although at times confusingly similar, 

the right of access to a court and right to a remedy differ, at least in the context 

of the European Court of Human Rights.955 It may be legal to deny access to 

courts under Article 6 for claims that lack a substantive basis in national 

legislation. But if this claim is based on a violation of a right protected by the 

Convention, and there is no other remedy available, then the state may have 

breached Article 13.956 Three points need to be made in relation to this. First, the 

right to make claims for private wrongs is considered as universally recognized 

in domestic legislation, and therefore the right to access a court to make such 

claims should be applicable in the territorial state.  

Second, the right to a remedy also applies in a general sense, because atrocity 

crimes arguably can always be considered as human rights violations. In relation 

to the right to a remedy, a state connection to the violation can be required.  

Third, in the European context, Article 6(1) is considered lex specialis in 

relation to Article 13, which means that it may be enough to establish that the 

 
952 World Bank, Law and Justice Institutions, The Right to Access to Court under the Caselaw of 

the European Court of Human Rights – Topic Brief by Vessela Terzieva 

http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,content

MDK:20760742~menuPK:1990386~pagePK:210058~piPK:210062~theSitePK:1974062,00.htm

l 
953 See e.g. Eur.Ct.H.R., Z and others v. the United Kingdom, App. No. 29392/95, Judgment of 10 

May 2001. See also Mårsäter, 2005, p. 212-3; Clapham, 2006, p. 384.  
954 Clapham, 2001, p. 531; Eur.Ct.H.R., Osman v. United Kingdom, App. No. 87/1997/871/1083, 

Judgment of 28 October 1998; Jaccard-Veloso, App. No. 44191/98 (the request for interim 

measures was denied). 
955 According to Article 13; Everyone whose rights and freedoms as set forth in this Convention 

are violated shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity. 
956 See e.g. Shelton, 2005:1, p. 126 f. 

http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20760742~menuPK:1990386~pagePK:210058~piPK:210062~theSitePK:1974062,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20760742~menuPK:1990386~pagePK:210058~piPK:210062~theSitePK:1974062,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20760742~menuPK:1990386~pagePK:210058~piPK:210062~theSitePK:1974062,00.html
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right to access to a court is respected and no additional question need be raised 

in relation to Article 13.957 

A victims’ right to make civil claims is further recognized in relation to 

criminal proceedings. In such jurisdictions where civil remedies depend on 

criminal prosecution, the right to a fair trial can be asserted in criminal 

proceedings. The Court then speaks of a civil component of the criminal 

proceeding. It is thus not the criminal conviction that must be secured, but the 

right to reparation.958 The Court in Perez also commented that the roles and 

purposes of the prosecution and the victim in these procedures are clearly 

distinct.959 

4.4.3 American Declaration and Convention on Human Rights 

The American Declaration of the Rights and Duties of Man includes the right to 

due process of law in Article 27 where it provides fair trial rights for the accused. 

In the American Convention of Human Rights, Article 8 provides the right to a 

fair trial and Article 25 the right to judicial protection. The latter was discussed 

in the previous section as an example of the right to a remedy. The distinction 

between that provision and the fair trial provision is not easily made.  The 

American Court has consistently applied Articles 8 and 25 together.960 Also, as 

will be shown, the fair trial right under Article 8 has been interpreted to include 

a right to substantial reparations. However, in order to maintain the structure of 

the chapter, the fair trial right is considered here, and the right to a remedy (under 

Article 25) in section 4.2.7. According to article 8 (1): 

Every person has the right to a hearing, with due guarantees and within a 

reasonable time, by a competent, independent, and impartial tribunal, previously 

established by law, in the substantiation of any accusation of a criminal nature 

 
957 See e.g. in Eur.Ct.H.R., Stichting Mothers of Srebrenica and Others against the Netherlands, App. no. 

65542-12, where the Court refused to make a determination regarding a violation of Article 13 

after being satisfied that there was no violation of Article 6; Danelius, 2015, p. 544. However, the 

Court often deliberates on both provisions; Arai, 2006, p. 1017 f. 
958 Eur.Ct.H.R., Perez v. France, App. No. 47287/99, Judgment of 12 February 2004, para. 67.  
959 Ibid, para. 68. 
960 See e.g. Inter-Am.Ct.H.R., Velasquez-Rodriguez case (Preliminary Exceptions) (1987) 1 (ser. C), 

para. 91; Inter-Am.Ct.H.R., Blake v. Guatemala, Judgment of 24 January 1998, (Ser. C) No. 36; 

Judgment on reparations, 22 January 1999, (2000) (Ser.C) No. 48; Inter-Am. Ct.H.R., Durand & 

Ugarte Case, Judgment of 16 August 2000, 2001 (Ser. C) No. 68, para. 130. 
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made against him or for the determination of his rights and obligations of a civil, 

labour, fiscal, or any other nature. 

A violation of these rights has been found by the Inter American Court of 

Human Rights in cases of disappearances, kidnappings and amnesties. It was 

interpreted in light of the role crime victims and their relatives have in the 

criminal procedure in many of the Latin American States. The Court has found 

a violation of this right where victims have not been able to participate in criminal 

proceeedings. In the Street Children Case the Court explained that: 

It is evident from article 8 of the Convention that the victims of human rights 

violations or their next of kin should have substantial possibilities of being heard 

and acting in the respective proceedings, both in order to clarify the facts and 

punish those responsible, and to seek due reparation.961  

Similarly, the Court in the Blake case found that the applicant had a right to 

investigation, to have the responsible prosecuted, where appropriate punished, 

and compensation for damages and injuries sustained.962  

These cases show that the Inter-American Court not only provides traditional 

civil rights for crime victims, but extends those rights under Article 8 to mean 

prosecution and punishment of those accused.963 It has already been established 

in Chapter 3 that in the Inter-American system, acts by private individuals come 

within the responsibility of states. It would seem that civil procedures against 

perpetrators of atrocity crimes would not relieve states of their responsibilities 

under Article 8 of the American Convention, but taken together with criminal 

investigation, prosecution and punishment, it would.  

4.4.4 African Charter on Human and People’s Rights 

The African Charter on Human and People’s Rights includes a fair trial guarantee 

in Article 7:964 

Every individual shall have the right to have his cause heard. This comprises: 

 
961 Inter-Am-Ct.H.R., Villagrán Morales et al. V. Guatemala (the “Street Children” Case), Judgment 

of 19 November 1999, (ser.C) No. 63, para. 227. 
962 Inter-Am-Ct.H.R., Blake Case, Judgment of 24 January 1998, 1998 (ser.C) No. 36, para. 97. 
963 Seibert-Fohr, 2009, p. 62. 
964 See generally; Clapham, 2006, Chapter 9; Evans & Murray, 2008.   
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 (a) the right to an appeal to competent national organs against acts of violating 

his fundamental rights as recognized and guaranteed by conventions, laws, 

regulations and customs in force; 

(b) the right to be presumed innocent until proved guilty by a competent court or 

tribunal;  

(c) the right to defence, including the right to be defended by counsel of his choice; 

(d) the right to be tried within a reasonable time by an impartial court or tribunal. 

This article shows that only in criminal matters is it mandatory to provide a court, 

whereas in other matters, a “competent national organ” suffices. The African 

Charter, it was noted, goes furthest in relation to individuals in that it recognizes 

the responsibilities of individuals. Although the duty to provide civil and criminal 

procedures must always rest with the state; it being the entity with sovereign 

powers in this regard, perhaps the view regarding non-state actors will influence 

the African Commission in determinations regarding state responsibility to 

provide access to a court in cases of non-state actors. 

The fair trial rights of the Charter have been elaborated in the Principles and 

Guidelines on the Right to a Fair Trial and Legal Assistance, adopted in 2003. 

Here, it is explained for instance that individuals should be provided locus standi 

for human rights violations before judicial bodies. Most interestingly, these 

principles establish a right for victims to have access to the mechanisms of justice 

and to prompt redress, as provided for by national legislation and international 

law, for the harm that they have suffered.965  

4.4.5 Others  

The principle just mentioned echoes principle 4 of the Victims Declaration from 

1985. Similar expressions can be found in the Basic Principles966 and in the Draft 

UN Convention on Justice and Support for Victims of Crime and Abuse of 

Power, Article 5(1). The latter article does not require any particular form of 

procedure, but acknowledges that redress may also be provided through other 

mechanisms, such as mediation, or customary processes or indigenous 

practices.967 The access to justice provision in the Basic Principles should also be 

 
965 Principle P (a). 
966 Article 12. 
967 Article 5(1)(b). 
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seen as the procedural part of the right to reparation. But in Bassiouni’s 

interpretation, access to justice has a far broader meaning, including a right to 

enforce the duty to investigate, prosecute and punish those responsible for gross 

violations of human rights and humanitarian law.968 Such an extensive 

interpretation has no support in existing law.969 

One international instrument establishes that human rights, at least to some 

extent, should apply to foreigners, for instance the right to equality before the 

courts.970 The Human Rights Committee has acknowledged in a general 

comment on Article 14 of the ICCPR, that: 

The right of access to courts and tribunals and equality before them is not limited 

to citizens of States parties, but must also be available to all individuals, regardless 

of nationality or statelessness, or whatever their status, whether asylum seekers, 

refugees, migrant workers, unaccompanied children or other persons, who may 

find themselves in the territory or subject to the jurisdiction of the State party.971 

Fair trial rights are also included in the CIS Convention on Human Rights,972 in 

EU-law,973 and in OSCE-regulations,974 as well as in humanitarian law.975 The 

threshold criteria for humanitarian rules are narrower than those found in human 

 
968 Bassiouni, 2006, p. 263. 
969 See on this also section 4.4.2. 
970 General Assembly, Declaration on the Human Rights of Individuals Who are not Nationals of the 

Country in Which They Live, 13 December 1985, U.N.Doc. A/RES/40/144, see especially Principle 

5(1)(c). 
971 H.R.Com., General comment No. 32, Article 14, Right to equality before courts and tribunals and to fair 

trial, 23 August 2007, UN. Doc. CCPR/C/GC/32, p. 3. 
972 Article 6. 
973 The European Union Charter on Fundamental Rights, into force with the entry into force of 

the Lisbon Treaty in December 2009. In article 47 is the right to a remedy and the right to a fair 

trial found. This right is restricted to the institutions of the European Union and the Member 

States in their interpretation of EU law, and does not make a distinction between civil and other 

types of disputes in the way other human rights instruments do; Mårsäter, 2005, p. 146. See also 

European Union Council Framework Decision on the standing of victims in criminal 

proceedings of 15 March 2001, 2001/220/JHA, and Directive 2012/29/EU of the European 

Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, 

support and protection of victims of crime, and replacing Council Framwork Decision 

2001/220/JHA. 
974 See e.g. Concluding Document of the Vienna Meeting 1986 of Representatives of the Participating States of 

the Conference on Security and Co-operation in Europe, held on the basis of the Provisions of the Final 

Act Relating to the follow-up to the conference, Rule 13.9. 
975 Common Article 3 to the Geneva Conventions, Third Geneva Convention, articles 96, 99-

108, Additional Protocol I art. 75, Fourth Geneva Convention art. 64-67. 
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rights instruments. It is necessary to establish a link between the violation and 

the armed conflict in order for the rules to be applicable, and the rules concern 

only fairness in relation to criminal charges. 

4.4.6 Reparations procedures under the right of access to court 

This section shows that reparations procedures are generally included in the right 

of access to court, a right provided by all the major human rights instruments as 

well as by victims’ rights instruments. This provides strong support for 

reparations procedures between individuals even in instruments that do not 

explicitly mention reparations, or atrocity crimes – simply because tort law is a 

typical civil right that is encompassed by the right of access to court.  

The right to claim damages from individual wrongdoers, it has been noted, is 

a right universally provided for. To enforce that right, victims are entitled to 

judicial (or sometimes administrative) procedures. This right is not limited by 

considerations of state involvement in the crime. This is a major difference 

between the right of access to court and the right to a remedy. The latter requires 

state involvement (even though, as was discussed, acts of private persons can 

now be included). 

Whether access to a court has an extraterritorial scope was indirectly 

considered in section 4.2.12 above, in relation to discussions on the scope of the 

right to a remedy. Can a person, who was victimized in State X, claim a right of 

access to court in State Y? The jurisdictional scope of these obligations appear 

to be the same for all rights under the respective instrument. So the conclusions 

drawn in relation to the right to a remedy can also be drawn in relation to the 

right of access to court. States’ obligations regarding human rights appear to be 

limited to those human rights violations that have occurred within the territory 

of the particular State or against persons under their jurisdiction.  

Access to court is thus the most accessible right for victims of atrocity crime 

who want to make a claim for damages from the perpetrator. State obligations 

towards victims are much clearer in this regard than in relation to a state 

obligation to prosecute as a victims’ right.  However, the ICCPR, the ECHR and 

the ACHR have all been interpreted to mean that human rights obligations are 

territorial, unless there are exceptional circumstances. But the practice of the 

European Court of Human Rights also indicates that victims of extraterritorial 

serious violations of human rights, are entitled to enjoyment of e.g. the right of 

access to court in a State Party, if the victims are “subject to their jurisdiction” – 
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a requirement which their presence in that state might satisfy.976 In the case of 

Mutimura v France, the ECtHR found violations of ECHR Articles 6(1) and 13 for 

the delay in handling both the civil party complaint by the victims and the 

subsequent prosecution. The fact that it concerned extraterritorial offences was 

not brought up by either the Court or France, as an obstacle to the applicability 

of the right of access to court and the right to a remedy.977 This case is interesting 

and may indicate a major argument in favour of a right of access to reparation 

for this group of victims. It could be argued that this is more “available” than a 

requirement on states to exercise extraterritorial criminal jurisdiction according 

to these instruments. Because reparation is treated as an individual right but 

prosecution is seen more as general human rights protection, then it may be that 

a victim, subjected to human rights violations abroad, may have a right of access 

to court to secure the right to reparations – but not a right to see the perpetrator 

prosecuted. The condition for the latter type of state responsibility seems to be 

that there are rules in the state providing victims with a right to attach civil claims 

to criminal procedures. 

4.5 Reparations procedures in international instruments 

concerning civil procedure 

Reparation claims against individual perpetrators can be handled in both criminal 

and civil procedures, depending on the national system. In states where the civil 

claim may be attached to the criminal procedure, the jurisdiction typically follows 

the criminal jurisdiction. In many states criminal jurisdiction is wider in scope 

than civil jurisdiction and therefore such attachment is advantageous for the 

victims.978 In those states where victims are referred to civil procedures, claims 

with international aspects fall under rules of private international law. These rules 

are typically national, but international cooperation in the area of mutual 

recognition and enforcement of judgments, and choice of courts and law, has 

resulted in agreements among states in this regard.979 Such agreements are 

generally bilateral, but there are exceptions. Those exceptions will be the focus 

here. 

 
976 See e.g. Ferdinandusse, 2006, p. 189; Kleffner, 2008, pp. 25-26; Sarkin, 2005, p. 153. 
977 Eur.Ct.H.R., Mutimura v. France, Judgment of 8 June 2004.  
978 This will be further analysed below in section 4.7. 
979 See e.g. Fawcett & Carruthers, 2008. 
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In Europe, most States are bound either by the Brussels Ia Regulation or 

Lugano Convention.980 These instruments apply only in EU and EFTA States, 

but are of interest as many of the states that have had atrocity crime trials are 

European. The instruments reflect domestic rules on jurisdiction in Europe and 

indicate opinio juris for the States Parties/EU Member States concerning 

jurisdiction.981 

The Brussels Ia Regulation and Lugano Convention have close to identical 

provisions on jurisdiction, recognition and enforcement of judgments in civil and 

commercial matters. The Brussels Ia Regulation applies to EU Member States 

whereas the Lugano Convention applies to EFTA States. According to these 

instruments, jurisdiction over a case belongs to the courts of the state where the 

defendant is domiciled, if a defendant is domiciled within the EU, in accordance 

with Article 4.982 This is also called the forum domicili and reflects the most usual 

basis for jurisdiction in continental European states. 

The Brussels and Lugano systems contain a special rule applicable in tort 

matters. The place where the harmful event occurred, or may occur, determines 

the jurisdiction of the courts in tort matters.983 In Latin this is called locus delicti. 

It should be noted that the rule applies only to claims against a person who is 

domiciled in a Member State (of the European Union or a Convention State, 

respectively). The special jurisdiction is optional, which means that it does not 

 
980 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters (Brussels I 

regulation). It was replaced on 10 January 2015 by Council Regulation 1215/2012 (Brussels Ia 

Regulation); Convention on jurisdiction and the recognition and enforcement of judgments in 

civil and commercial matters (Lugano Convention; SR 0.275.12), adopted in Lugano on 30 

October 2007. The signatories are the Swiss Confederation, the European Community, the 

Kingdoms of Denmark and Norway and the Republic of Iceland. It is the successor to the 

Lugano Convention on jurisdiction and enforcement of judgments in civil and commercial 

matters of 16 September 1988 (SR 0.275.11). 
981 Together with the Lugano Convention this provides the Brussels-Lugano Regime which is 

more or less one single scheme of rules for international civil litigation for the European 

Economic Area formed of the EU and the remaining EFTA Member States; Magnus & 

Mankowski, 2012 p. 12-13; Bogdan, 2008, p. 132 f. 
982 Art. 4 in Brussels Ia Regulation. 
983 In Brussels Ia Regulation these rules are found in Article 7 (2) “in matters relating to tort, 

delict or quasi-delict, in the courts for the place where the harmful event occurred or may occur”. 

It appears as though Brussels Ia does not change the jurisdiction of courts in any significant way, 

the rules are more or less the same in the new Articles 4-7 as in the old Articles 2-5; Lugano 

Convention Article 5(4). 
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take away the plaintiff’s (victims’) right to sue in the forum domicili in accordance 

with the main rule in Article 4.984  

The European Court of Justice has interpreted the tort matter provision to 

include both the place of the event which resulted in damage or injury (locus delicti) 

and the place where the damage or injury was sustained (locus damni).985 

To victims of atrocity crimes, it appears more possible to access courts 

through forum domicili than locus delicti. It is more likely that someone residing in a 

Member State has committed the crime than that the crime was committed in a 

Member State. Another applicable jurisdictional basis is probably the place where 

the damage or injury was sustained (locus damni). Harm such as posttraumatic 

stress disorder (PTSD) may very well appear after a long period of time. Within 

this time the victim has potentially moved from the place where the crime 

occurred, to (for instance) an EU Member State. This basis of jurisdiction still 

requires the defendant to be domiciled in an EU- or Lugano state for these rules 

to be applicable. 

It should be added that defendants in non-EU Member States, can be sued in 

European courts despite the Brussels Ia Regulation, based on national law 

allowing this. This follows from Article 6. The Regulation can also be used by 

parties that are non-residents of the EU when these appear as plaintiffs. 

As mentioned, there is no international treaty governing civil procedure. The 

Hague Conference on Private and International Law in 2001 presented a 

comprehensive treaty on jurisdiction and recognition of judgments, the 

Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil 

and Commercial Matters (draft Hague Convention). The main rule on 

jurisdiction contained in the draft Hague Convention is based on habitual 

residence of the defendant.986 The Draft also contains a special rule providing 

jurisdiction over torts based on the place where the act or omission that caused 

injury occurred or where the injury arose.987 

At the time of drafting, NGOs actively intervened. They were concerned that 

the Convention risked undermining the possibilities for tag (temporary) 

jurisdiction, forum non conveniens and within civil law claims that are brought within 

criminal trials under universal jurisdiction, and in civil cases under national and 

 
984 Bogdan, 2008, p. 137. 
985 See, e.g. ECJ, Bier v. Mines de Potasse d’Alsace, Case 21/76, [1976] E.C.R. 1735; Calster, 

2013, pp. 92-100.  
986 Article 3.1. 
987 Article 10. 
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passive personality jurisdiction.988 McKay points out that these NGOs sought an 

exception rule for human rights violations.989 This is the background to Article 

18(3):  

18(3) Nothing in this Article shall prevent a court in a Contracting State from 

exercising jurisdiction under national law in an action claiming damages in respect 

of conduct which constitutes—  

[a) genocide, a crime against humanity or a war crime;] [or]  

[b) a serious crime under international law, provided that this State has established 

its criminal jurisdiction over that crime in accordance with an international treaty 

to which it is a party and that claim is for civil compensatory damages for death or 

serious bodily injury arising from that crime. Sub-paragraph b) only applies if the 

party seeking relief is exposed to a risk of a denial of justice because proceedings 

in another State are not possible or cannot reasonably be required.] 

This proposed rule was nothing less than an expression by the Conference of a 

right of states to exercise universal civil jurisdiction over certain violations of 

international law.990 The draft was considered too ambitious for its time.991 The 

reason for this, it has been argued, was that the states were more interested in 

national goals than a global judgments agreement.992 It was also due to the 

differences between legal traditions, where some rules that were held dear by one 

state, were not acceptable by others.993  

The draft Convention can be seen as evidence of a growing acceptance within 

the international community of some version of universal civil jurisdiction.994 It 

 
988 Tag jurisdiction means that a Court exercises jurisdiction over a foreign defendant on the 

basis of that person’s visit to the forum state. Forum non conveniens is a (mostly) common law legal 

concept. It provides courts with the possibility to refuse to exercise jurisdiction over matters 

where there is a more appropriate forum available to the parties. 
989 McKay, 2003, pp. 294-5. 
990 Larocque, 2008, p. 634. 
991 Schulz, 2006, p. 434. 
992 Miller, 2004. 
993 Nygh, 2001, p.263, who explains the differences between common law legal tradition and civil 

law legal tradition and how those differences created obstacles that stood in the way of creating a 

global judgments convention. 
994 Larocque, 2008, p. 635; Ryngaert, 2007, p. 21. A list of this and other contentious issues is 

available in the Symposium on Constructing International Intellectual Property Law: The Role of 

National Courts, Summary of the Outcome of the Discussion in Commission II of the First Part 

of the Diplomatic Conference 6-20 June 2001, Interim Text. 
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must be stressed here, that this does not provide evidence for any form of 

mandatory universal civil jurisdiction. It is a permissive rule that was envisaged. 

However, it may prove important as a way of avoiding the emergence of a rule 

that universal civil jurisdiction is unlawful, which a global treaty with the previous 

lack of a human rights exception, might constitute. 

The proposed Convention would have been the first global convention in the 

area and would have introduced universal civil jurisdiction for atrocity crimes. 

This broad treaty was abandoned in favour of a more limited instrument that 

only applies in international cases, exclusively to choice of court agreements 

concluded in civil or commercial matters.995 Nevertheless, the Hague Conference 

does not seem to have given up on a broader convention. According to their 

website, their members relaunched work on the “Judgments project” in 2012 and 

a Commission has been given the task of preparing a (new) draft Convention.996 

A draft Convention has already been drawn up concerning recognition and 

enforcement of foreign judgments, but the topic of jurisdiction is to be discussed 

by the Expert Group in coming meetings.997 

According to the Hague Conference, international private law instruments are 

needed – they aim at facilitating and establishing efficient and dependable 

mechanisms for regulating cross-border litigation, and thereby promote 

international trade.998 In relation to the European instruments, the aim has been 

to secure the sound functioning of the internal market, by providing 

foreseeability in the judicial treatment of jurisdiction and enforcement of 

judgments.999  Sometimes, it has been claimed that these rules protect defendants 

against an “unreasonably wide scope of jurisdiction”.1000 

But when these instruments are compared to the international treaties 

concerning these crimes, it is evident that victims’ reparation claims are not 

served by being seen as civil claims that fall under the area of private international 

law. While the rules concerning the crimes in question provide duties for states 

 
. 
995 Hague Conference on Private International Law, Convention on 30 of June 2005 on Choice 

of Court Agreements; Magnus & Mankowski, 2012, p. 13. 
996 The Commission’s first meeting took place in June 2016. See further on www.hcch.net (last 

accessed 17 May 2017). 
997 According to document titled “Overview of the Judgments Project”, available at the Hague 

Conference’s website, https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf 

(last accessed 17 May 2017). 
998 Ibid. 
999 Magnus & Mankowski, 2012, pp. 7-10. 
1000 Bogdan, 2008, p. 137. 

http://www.hcch.net/
https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf
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to prosecute even crimes committed abroad, the Brussels Ia Regulation clearly 

limits these claims in European courts to crimes committed in Europe or by 

Europeans.  

The view on these claims as any other civil claim (as international private law 

does to date), fails to take into consideration the specificity of atrocity crimes (or 

crimes in general). For the time being, reliance on forum damni or forum domicili 

may be the most available course of action in the EU, where national provisions 

are not wider in scope. Examples of such provisions are those applied by French 

courts when they claim civil jurisdiction based on the French nationality of the 

plaintiff and English Courts when they claim jurisdiction based on the service of 

writ (tag jurisdiction) in England.1001 A beacon of hope may be provided by the 

exception where states allow claims to be made within criminal trials (thereby 

allowing e.g. universal jurisdiction for the civil claim), but it is still limited 

compared to the international rules on the crimes in question. 

Outside Europe, multinational instruments covering civil jurisdiction are 

scarce.1002 

It will be interesting to follow the work by the Hague Conference. It has been 

argued in the literature that the European States were active in promoting the 

human rights exception in draft Article 18(3), but also that they wanted to wait 

for the reform of Brussels I before continuing the work of the Draft.1003 

Considering that neither Brussels Ia nor Ibis contain such an exception, it can be 

assumed that European States are not interested in widening the scope of 

jurisdiction for human rights violations in their courts.  

Another interesting question that a permissive rule in an international treaty 

would raise is if this was combined with the duty to provide access to a court, 

would that mean that states would become obliged to allow such claims to be 

brought? The answer is probably that as a permissive rule, declining access with 

reference to lack of jurisdiction would not be a violation of, say, the fair trial 

provision in the European Convention on Human Rights. It would remain at the 

discretion of each state whether or not to allow extraterritorial civil jurisdiction 

to be exercised in its Courts. What such a rule would do is rather encourage states 

to allow such an exercise of civil jurisdiction. 

 
1001 See further section 4.8. 
1002 See e.g. the The Hague Convention of 30 June 2005 on Choice of Court Agreements. 
1003 Anton et al., 2011, p. 260. 
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4.6 The possibility of attaching civil claims to criminal trials 

One consequence of the lack of express support for extraterritorial jurisdiction 

for reparations procedures is that the most easily available option for the victims 

is to attach their claims to a criminal case, thereby relying on the criminal 

jurisdiction exercised. Such attachment is advantageous for the victims, also in 

that they may avoid costly and stressful litigation. This possibility is rarely 

provided in international instruments. 

There are, however, a few examples where such attachment is recognised. 

Two of these can be found within international criminal law, in the Rome Statute 

of the ICC and in the Internal Rules of the ECCC.1004 With the introduction of 

the right to claim reparation within the trials of the ICC, this connection has 

achieved recognition in an international instrument. It must be added that the 

ICC only has territorial and nationality-based jurisdiction (outside Security 

Council referrals).1005 The ECCC Internal Rules also provide victims with a right 

to claim reparations within the framework of the criminal procedure.1006 This 

must be seen as of less importance, because the ECCC is based on an agreement 

between the UN and Cambodia whereas the ICC is based on an international 

treaty (the Rome Statute). The procedure and the rights of victims in the 

Chambers is based on Cambodian law. The inclusion of these rights within the 

criminal trials in these institutions can be seen as part of the larger trend towards 

recognition of victims’ needs and concerns in criminal justice, both nationally 

and internationally, rather than as providing evidence of a general right to attach 

damage claims to criminal trials.  

The possibility of attaching the civil claim is also mentioned in the recent 

crime victim directive1007 where, as noted, the EU has established a right to a 

decision on compensation from the offender in the course of the criminal 

proceedings. However, this does not apply where national law provides for such 

a decision to be made in other legal proceedings.1008 Hence, it only acknowledges 

a right to attach a reparation claim when such a right already exists in the 

 
1004 Claims for reparations are made under Articles 75 and 79 of the ICC Statute and Rules 94 to 

99 of the ICC Rules of Procedure and Evidence.  
1005 Articles 12 and 13 of the Rome Statute. 
1006 Rule 23quinquies(1), ECCC Internal Rules. 
1007 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of crime, and 

replacing Council Framwork Decision 2001/220/JHA. 
1008 Ibid. Article 16. 
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respective national systems. What effect does this acknowledgement then have 

on the territorial scope of the reparation claim? 

The answer to that can be found in the Brussels Ia Regulation.1009 It takes into 

account the situation where national legislation permits claims for damages to be 

made during a criminal trial. Article 7 (3) provides that a person domiciled in a 

Member State may be sued in another Member State, regarding a civil claim for 

damages or restitution which is based on an act giving rise to criminal 

proceedings, in the court seized of those proceedings, to the extent that that 

court has jurisdiction under its own law to handle civil proceedings.1010 This was 

also discussed by the European Court of Human Rights. The Court has found 

that civil claims in criminal trials fall under the right of access to court. However, 

it has been careful to stress that this right is upheld only in relation to those states 

where such attachment is allowed under law.  

These examples must be explained by the fact that many European states 

recognize this form of double proceedings.1011 Such claims were made in atrocity 

crime trials in a number of cases where extraterritorial jurisdiction was 

exercised.1012 One example is the case referred to in the introduction to this 

thesis. The claims made in that case and other similar cases have not been met 

with international protest. 

4.7 Domestic legislation and court decisions 

The national prosecution of atrocity crimes was outlined in Chapter 3, showing 

the limited extent to which states prosecute these crimes when committed on 

their own territory. The same reasons that led to this impunity also tend to keep 

victims from accessing an effective remedy and reparation.1013 The alternative of 

trials in non-territorial state courts is addressed here. The extent to which states 

have enacted legislation that allows their courts to exercise extraterritorial civil 

jurisdiction and the extent to which states have allowed such trials to take place, 

as well as the international reactions to the trials, are considered. 

 
1009 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters. It was replaced on 10 

January 2015 by Council Regulation 1215/2012 (Brussels Ia Regulation). 
1010 For a commentary on this type of jurisdiction, see Magnus & Mankowski, 2012. Exactly the 

same formulation is provided in the 2007 Lugano Convention, Article 5(4). 
1011 E.g. Sweden, France and Germany. 
1012 See the further discussion on this practice in the following section.  
1013 McKay, 2003, p. 284. 
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The section starts by addressing reparations under national law, goes on to 

discuss the level of legislation for extraterritorial civil jurisdiction for atrocity 

crimes, and court practice under the different bases of jurisdiction. 

4.7.1 Legislation on reparations procedures 

A recurrent remark made in this study is that probably the most common 

principle in all states’ legal systems is that a wrongdoer has an obligation to make 

good the injury caused.1014 This means that property wrongfully taken must be 

returned (restitution) and that full compensation must be provided for material 

and non-material harm resulting from physical and emotional injury.1015 In 

addition, although there are differences between the systems, tort law everywhere 

addresses the same problems of the bases of liability, causation, justifications or 

excuses, and remoteness of damage.1016  

Ordinary tort law is what will typically be applied in the procedures that this 

thesis focusses on; reparation claims against individual perpetrators in civil or 

criminal proceedings are usually based on a state’s tort law. Some examples of 

such trials are atrocity crime trials in Sweden, Norway, Belgium and Senegal.1017 

The question of the customary status of the duty to repair harm caused was 

discussed initially in this chapter and it was concluded that, even if a general 

principle on reparations exists, such a principle would have general meaning, and 

could not, in itself, form the basis for the exercise of extraterritorial civil 

 
1014 Shelton, 2005, p. 26. Examples of such provisions are the Swedish Damages Act Ch. 2 sec. 1; 

“Den som uppsåtligen eller av vårdslöshet vållar personskada eller sakskada skall ersätta skadan.”; 

the French Code Civil art. 1382; ”Every act whatever of man which causes damage to another 

obliges him by whose fault the damage occurred to repair it.”; Germany, see BGB § 249;  See 

Koziol, 2003; Magnus et al., 2001; Wagner, 2006; Zweigert & Kötz, 1998, Chapter 40, for 

overviews, examples and more in-depth discussions on comparative tort law. 
1015 Shelton, 2005, p. 26. 
1016 Shelton, 2005, p. 22. The relationship between the law of torts and other systems of 

compensation, for example insurance and welfare, affecting this law, should be also noted, see 

Koziol et al., 2003, p. 407. 
1017 Sweden; Södertörn District Court Judgment of 11 May 2016 in Case No. B 2639-16; 

Norway; Oslo District Court, Prosecutor v. Mirsad Repak, Judgment of 2 December 2008 in Case 

No. 08-018985MED-OTIR/08; Senegal; Extraordinary African Chamber, Ministère Public c. 

Hissein Habré, Judgment of 30 May 2016 and Decision on reparations, 29 July 2016; Belgium; 

Assize Court of Brussels, Prosecutor v. Etienne Nzabonimana and Samuel Ndashyikirwa, Judgment of 

28 June 2005. Victims succeeded with their compensation claims, see report by Human Rights 

Watch, Universal Jurisdiction on Europe: the State of the Art, Human Rights Watch Vol. 18, No. 

5(D). 
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jurisdiction.  As noted, the national systems differ in their approach to victims of 

crime and their position in the proceedings, with some systems allowing such 

claims to be attached to criminal procedures, and others not. But in all systems 

with tort law, it would seem that civil courts provide a course of action through 

which crime victims are able to make claims for damages.1018 A common 

principle is also that of access to a court.1019 The customary status of the right to 

reparations procedures will be discussed further in section 4.8. 

4.7.2 Legislation on jurisdiction and atrocity crime court practice 

If states generally provide victims of crime with a course of action that is tort law 

and procedures for making claims for torts, what is their attitude towards the 

bases of jurisdiction for such claims? States differ in respect of this matter. In 

common law countries, the standard basis for exercise of civil jurisdiction is the 

serving of a writ upon the defendant; in theory a visit lasting a few seconds is 

enough. Akehurst points out that whereas judgments passed based on the 

temporary presence of the defendant will not usually be recognized outside the 

common law world, other states have not protested that such jurisdiction is 

contrary to international law.1020 This rather broad basis for jurisdiction is often 

combined with the doctrine of forum non conveniens. The doctrine allows 

defendants to ask courts to stay the action on the basis that this is not the 

appropriate forum for the action. This test aims at establishing where the case 

can most suitably be tried. The test consists of first establishing whether or not 

there exists another forum with which the case has more real and substantial 

connection and next, if it finds one, to consider whether the interests of justice 

require that the court takes up the case nevertheless.1021  

There are states which allow their courts to exercise jurisdiction based on the 

location of the defendant’s assets.1022 

In continental European countries, the most usual basis for jurisdiction is the 

habitual residence of the defendant in the particular state. This general rule is 

 
1018 Joutsen, 1987, p. 141; Wergens, 1999.  
1019 Shelton, 2005, pp. 8 and 27.  
1020 Akehurst, 1972, p. 51; see also Shaw, 2008, pp. 551-2. 
1021 See e.g. McKay, 2003, pp. 291 f. 
1022 See e.g. German Code of Civil Procedure (ZPO), section 23; Swedish Code of Judicial 

Procedure, Ch. 10 sections 3 and 5. 
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expressed in the Brussels Ia Regulation1023, mentioned above.  There have been 

claims brought against large companies in Europe concerning their responsibility 

for conduct abroad based on the domicile of the defendant.1024 Wouters and 

Ryngaert point out, however, that despite the possibility through the forum of 

the domicile of the defendants, European states seem unwilling to exercise 

jurisdiction for actions taken abroad by multinational companies.1025 The 

Canadian Superior Court of Québec found that it had jurisdiction to decide over 

a civil claim against Quebec-registered corporations for alleged violations of 

international law in Israel.1026 The case was instead dismissed on grounds of forum 

non conveniens.1027 

Basing jurisdiction on the domicile or residence of the party bringing the 

action is commonly accepted in matrimonial cases.1028 There are states which also 

allow such jurisdiction in other cases. Article 14 of the French Civil Code gives 

French courts jurisdiction if the plaintiff has French nationality. Other examples 

of legislation allowing exercise of jurisdiction based on the nationality of the 

plaintiff are Romania, Portugal, and the Netherlands.1029 Akehurst stresses that 

judgments given on the basis of such provisions are unlikely to be recognized in 

other countries. At the same time, he finds no evidence of diplomatic protests 

against such grounds of jurisdiction.1030 

 
1023 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters. Brussels Ibis new 

regulation from 12 December 2012. 
1024 Trial concerning responsibility of the Swedish company Boliden for harm caused by 

industrial waste in Chile, at Skellefteå District Court; trial concerning the use of the toxic Agent 

Orange in Vietnam by a French court, see Mattsson, 2015. 
1025 Wouters & Ryngaert, 2009. 
1026 Québec Superior Court, 18 September 2009 in Case No. 500-17-044030-081. A similar case, 

dismissed on grounds of not having sufficient connection with the forum state (section 3148(2) 

of the Civil Code of Québec provides jurisdiction where legal persons have establishments in the 

state, and the dispute relates to activities there); Québec Court of Appeal, Canada, Judgment of 

24 January 2012, Case No. 500-09-021701-115. 
1027 A doctrine whereby courts may refuse to take jurisdiction over matters where there is a more 

appropriate forum available to the parties. 
1028 Shaw, 2008, p. 652 referring to e.g. the 1970 Hague Convention on the Recognition of 

Divorces and Legal Separations. See in Akehurst, 1972, p. 173; T.M.C. Asser Instituut, Statutory 

Private International Law (1971), pp. 36, 119, 131, 170, 190, 199. This is also accepted under the 

Brussels II Regulation, Article 3(1)(a). 
1029 The European e-justice portal, available at https://e-justice.europa.eu/content_jurisdiction-

85-en.do (last accessed 8 August 2017). 
1030 Akehurst 1972 p. 173. 

https://e-justice.europa.eu/content_jurisdiction-85-en.do
https://e-justice.europa.eu/content_jurisdiction-85-en.do
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A large number of states claim jurisdiction based on the subject matter (e.g. 

torts committed on the territory of the state concerned).1031 This basis for 

jurisdiction, like the territorial principle in criminal law, is not the focus of this 

thesis. But foreign victims could access courts on the basis of this principle, if it 

is interpreted as both the place of the harmful act and the place where harm was 

felt, locus damni.1032 As noted, it is not uncommon for certain effects of crime to 

become evident after a period of time1033 and, in fact, the European Court of 

Justice has supported this interpretation.1034 The plaintiff may choose to sue in 

the court where the injury was felt or where the event took place that gave rise 

to the harm. The question was discussed in the British case Lubbe v. Cape plc, 

where claims were made that a UK company was responsible for asbestos 

exposure at a mine in South Africa. The House of Lords did not support this 

basis for jurisdiction, but instead decided that the plaintiffs should be able to 

bring the case in English courts because the difficulties of doing so in South 

Africa could lead to a denial of justice.1035 

Finally, universal tort jurisdiction has attracted attention, inspired by 

American case law on the Alien Tort Claims Act and the Torture Victims 

Protection Act. The US Alien Tort Claims Act (ATCA) is an Act passed by the 

US Congress dating back to 1789 and has been used by US Federal District 

Courts to litigate claims involving human rights violations.1036 It reads: 

Alien Torts Act, 28 U.S.C. § 1350 

 The district courts shall have original jurisdiction of any civil action by an alien 

for a tort only, committed in violation of the law of nations or a treaty of the 

United States. 

 
1031 See e.g. Civil Procedure Code of Quebec, and in relation to European States, the Brussels Ia 

Regulation and Lugano Convention.  
1032 Also discussed above section 4.6. 
1033 Rombouts, 2005, pp. 444-445. 
1034 See ECJ, Case 21/76, Bier v. Mines de Potasse d’Alsace [1976] E.C.R. 1735, paras. 24-5. 
1035 Lubbe et al. V. Cape plc (CA, 30 July 1998), [1998] CLC 1559, Lubbe v. Cape plc [2000] 1 W.L.R. 

1545 (HL). Similar cases concerning other British companies, are analysed in McKay, 2003, p. 

292 f. 
1036 Bottigliero, 2004, p. 53; Cleveland, 2014; Fletcher, 2008; Malone, 2008. 
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Several class action (group) claims have been brought under the ATCA, e.g. the 

Marcos Litigation1037 and the Karadzic Case1038. Despite the numerous procedural 

challenges, several cases involving crimes under international law have been 

successfully litigated under the ATCA. However, enforcement of these 

judgments has not usually taken place.1039  

So what has the international reaction to universal tort jurisdiction under the 

ATCA been? In 2004, the European Commission filed an amicus curiae brief in 

the ATCA-case Sosa (at appeals level) where it expressed support for universal 

civil jurisdiction over a limited set of offences, namely crimes that are violations 

of peremptory norms, as long as jurisdiction is exercised consistently with 

international law and the ends of justice. The Commission also argued that 

universal civil jurisdiction should apply only if the claimant would otherwise be 

subject to a denial of justice.1040 

In Kiobel vs. Royal Dutch Petroleum,1041 the European Union maintained this 

position.1042 Support was also expressed by Argentina.1043 England and the 

Netherlands filed briefs where they opposed extraterritorial jurisdiction.1044 

However, they were posted as in support of neither party and therefore can 

hardly be seen as a “clear protest”. South Africa did write to a U.S. court, 

 
1037 In re Estate of Ferdinand E. Marcos Litigation, 978 F .2d 493 (9th Cir. 1992), In re Estate of Marcos, 

25 F 3d 1467, 1994 W.L. 262053 (9th Cir., 16 June 1994), In re Estate of Ferdinand E. Marcos 

Litigation, D. Hawaii 1994, aff’d (9th Cir., 16 June 1994), In re Estate of Ferdinand E. Marcos 

Litigation, D.C. No. MDL 840 (D. Hawaii 3 February 1995), appeal docketed, No. 95-15770 (9th 

Cir., 5 May 1995). 
1038 Doe v. Karadzic, 866 F. Supp. 734 (S.D.N.Y. 1994). Kadic v. Karadzic, 70 F. 3d 232 (2nd Cir. 

1995). 
1039 E.g. in re Estate of Ferdinand E. Marcos Litigation, supra note 1145; Bottigliero, 2004, p. 65. 
1040 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004) Brief of Amicus Curiae the European 

Commission in Support of Neither Party, 2004 WL 177036, p. 26-27.  
1041 US Supreme Court, Kiobel v. Royal Dutch Petroleum, Co. (Shell), 133 S.Ct. 1659 (2013) (No. 10-

1491). 
1042 Supplemental Brief of the European Commission on Behalf of the European Union as 

Amicus Curiae in Support of Neither Party in Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659 

(2013) (No. 10-1491), p. 18. 
1043 Brief for the Government of the Argentine Republic as Amicus Curiae in Support of 

Petitioners, in Kiobel v. Royal Dutch Petroleum, Co. (Shell). 
1044 Brief of the Governments of the Kingdom of the Netherlands and the United Kingdom of 

Great Britain and Northern Ireland as Amici Curiae in Support of Neither Party in Kiobel v. Royal 

Dutch Petroleum, Co. (Shell).  
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criticising ATS litigation against companies supportive of apartheid, but it was 

not a clear protest against universal civil jurisdiction as such.1045 

In Kiobel, the Supreme Court found that the Alien Tort Claims Act does not 

presumptively apply extraterritorially.1046 The Court found that:  

[…] all the relevant conduct took place outside the United States. And even where 

the claims touch and concern the territory of the United States, they must do so 

with sufficient force to displace the presumption against extraterritorial 

application(…) Corporations are often present in many countries, and it would 

reach too far to say that mere corporate presence suffices. If Congress were to 

determine otherwise, a statute more specific than the ATS would be required.1047  

Judge Breyer concurred but using different opinions. He held that extraterritorial 

jurisdiction should be based on American interests and that one such interest 

could be not to provide a safe harbour for torturers.1048 The result of the Kiobel 

case was a major setback for universal jurisdiction litigation in the U.S, although 

there are those who suggest that a limited possibility remains for such trials to 

take place, e.g. when important United States’ interest in denying safe haven to 

heinous human rights violators is at stake.1049 

Universal tort jurisdiction is further mentioned in American foreign relations 

policy: ”[A]lthough universal jurisdiction is commonly exercised in the form of 

criminal law, ’international law does not preclude the application of non-criminal 

law on this basis, for example, by providing a remedy in tort or restitution for 

victims […]”1050 It is not clear what the implications of Kiobel are on US foreign 

policy and there is an ongoing review of the Restatement of the Law. After 

Kiobel, expressions in relation to universal civil jurisdiction can be expected to 

be omitted.1051 

 
1045 Cryer, 2014, pp. 591-2. 
1046 US Supreme Court, Kiobel v. Royal Dutch Petroleum, Co. (Shell), 133 S.Ct. 1659 (2013) (No. 10-

1491), p. 14. 
1047 Ibid. 
1048 Ibid., concurring judgment by Judge Breyer. 
1049 Cleveland, 2014. 
1050 The Third Restatement of the Law: Foreign Relations Law of the United States, section 404, 

comment b.  
1051 This work may reach conclusion in 2017 in the form of a Fourth Restatement of the Law, at 

least in relation to Jurisdiction; see https://www.ali.org/projects/show/foreign-relations-law-

united-states/ (last accessed 20 May 2017).  

https://www.ali.org/projects/show/foreign-relations-law-united-states/
https://www.ali.org/projects/show/foreign-relations-law-united-states/
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Transnational human rights claims have been discussed in four Canadian 

cases since 2001.1052 In the Muscutt v. Quintelles case, Judge Sharpe identified, from 

the case law, the following factors as relevant in assessing whether a court should 

assume jurisdiction against an out–of-province defendant on the basis of damage 

sustained in Ontario as a result of a tort committed elsewhere; the connection 

between the forum and the plaintiff’s claim; the connection between the forum 

and the defendant; unfairness to the defendant in assuming jurisdiction; 

unfairness to the plaintiff in not assuming jurisdiction; the involvement of other 

parties to the suit, etc.1053 These factors were applied in subsequent torture cases 

where it was not found that a real and substantial connection existed between 

the proceedings and Ontario.1054 In Bouzari v Iran, the Court of Appeal of Ontario 

did not accept the claim that Article 14 of the Torture Convention requires the 

exercise of universal jurisdiction.1055 

The Peruvian Government noted at the General Assembly 6th Committee 

meeting in 2011 that civil universal jurisdiction should not be overlooked.1056 

There are few European cases which have tested universal tort jurisdiction, 

but two English cases must be mentioned. In Al-Adsani v. Government of Kuwait 

and Others (1995), the plaintiff held that he had been tortured in Kuwait and 

claimed damages before the English High Court. As both the events had taken 

place outside England, and the plaintiff and defendants were Kuwaiti nationals, 

it appeared to be a case of universal jurisdiction. However, there were ties to 

England; the plaintiff had dual British-Kuwaiti citizenship and he argued that his 

psychological injuries had become worse following threats that he had received 

in England. As a result, the High Court considered that it had jurisdiction over 

the events that took place in England, exercising what would appear to be locus 

delicti. Later, the claims were dismissed based on state immunity of the state of 

Kuwait. The European Court of Human Rights later upheld the dismissal.1057 It 

 
1052 These are Bouzari v Islamic Republic of Iran, Judgment of 30 June 2004, No. 2800, paras. 69-83; 

Saleh v. United Arab Emirates (2003), 15 C.C.L.T. (3d) 231 (O.S.C.J.); and Arar v. Syrian Arab 

Republic and Jordan, [2005] 137 A.C.W.S. (3d) 823 (O.S.C.J.); Bil'in v. Green Park International and 

Green Mount International, Québec Superior Court, Judgment of 18 February 2009. 
1053 Muscutt v. Courcelles (2002), 60 O.R. (3d) 20 (C.A.), paras. 76-109. 
1054 Saleh v. United Arab Emirates (2003), 15 C.C.L.T. (3d) 231 (O.S.C.J.). 
1055 Court of Appeal for Ontario, Bouzari v Iran, Judgment of 30 June 2004, No. 2800, paras. 69-

83. 
1056 Sixth Committee, Summary record of the 12th meeting, 12 October 2011, at 10 a.m., 16 

November 2011, U.N. Doc. A/C.6/66/SR.12, para. 33. 
1057 Eur.Ct.H.R., Al-Adsani v. United Kingdom, Judgment of 21 November 2001, para. 61.  
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is noteworthy that the individual offender was judged by default by the British 

court – it was the state of Kuwait that enjoyed immunity.1058 

In the other case, Jones v. Saudi Arabia, the harm was suffered entirely outside 

England and therefore raised extraterritoriality issues (although the plaintiff was 

British). The House of Lords interpreted the obligations under Article 14 of the 

Torture Convention. The Lords stated that this did not require every other state 

to provide redress in its civil legal system for acts of torture committed by 

another state.1059 However, it accepted that Article 14(1) can justify jurisdiction 

over torture committed abroad when the victims cannot access courts in the state 

where torture occurred.1060 The claim, as in Al-Adsani, finally collapsed on 

immunity grounds. It was upheld in the judgment that a “foreign state’s right to 

immunity cannot be circumvented by suing its servants or agents”.1061 The 

judgment has been criticised for confusing state and personal immunity. The 

latter should not have been applicable to the alleged perpetrators who were police 

and prison staff and civil servants at the Minister of the Interior of Saudi Arabia. 

It was strange that immunity was not upheld for Pinochet in the universal 

criminal jurisdiction case against him, but was upheld in Jones, for low level civil 

servants in a case under civil universal jurisdiction. While immunity is not in focus 

here, it can be concluded that the interpretation of immunity in this judgment 

appears not to be in accordance with the obligation under Article 14 of the 

Torture Convention, to provide victims of torture with a right to reparation.1062    

The case of Jones led to human rights activists protesting and the NGO 

Redress to support Lord Archer of Sandwell QC to sponsor a bill in 2007. The 

Torture Damages Bill would make a person who commits torture, and any state 

whose servants or agents commit torture, liable to an action for damages to the 

benefit of the victim, “in particular where the torture occurs in a country outside 

the United Kingdom and when it is impracticable for the victim or any other 

 
1058 Ibid., para. 51. 
1059 Judgment of the House of Lords of 14 June 2006 in Jones v. Ministry of the Interior of the Kingdom 

of Saudi Arabia, 2006 UKHL26, paras. 18, 20-21. 
1060 Judgment of the House of Lords of 14 June 2006 in Jones v. Ministry of the Interior of the Kingdom 

of Saudi Arabia, 2006 UKHL26, paras. 84-84, 92. 
1061 Judgment of the House of Lords of 14 June 2006 in Jones v. Ministry of the Interior of the Kingdom 

of Saudi Arabia, 2006 UKHL26, para. 10.  
1062 Nowak, 2012, p. 174. 
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person bringing the claim to obtain effective redress in that country”.1063 The bill 

has not moved beyond a first reading in the House of Lords.1064 

There is a French case where seemingly civil universal jurisdiction was 

tested.1065 The claimants, who were victims of the Bosnian genocide, had gained 

French citizenship and jurisdiction was based on that connection. In the 

Netherlands, a court awarded a Palestinian citizen damages against defendants 

for torture committed in Libya.1066 The defendants in that case were not present 

in the Netherlands.1067 

Italian courts have exercised civil universal jurisdiction when they ruled on 

civil claims against Germany for Nazi-era war crimes. Some of the war crimes 

were committed in Germany. The Supreme Court held that “there can be no 

doubt that the principle of universality of jurisdiction also applies to civil suits 

relating to [jus cogens] crimes”.1068 Italy was brought before the ICJ by Germany, 

and the ICJ found that Germany enjoyed state immunity and that Italy was wrong 

to ignore this.1069 The Court did not hold that extraterritorial civil jurisdiction 

was ruled out generally. What can be said is that the case concerned Italian 

victims and Italian plaintiffs, thus the pronouncement on universal jurisdiction 

can be claimed to be a statement obiter dictum.1070   

As shown previously, under EU Law, there is no legal basis for EU Member 

States’ courts to exercise genuine universal tort jurisdiction, i.e. jurisdiction 

exercised when no connection exists between the underlying offence and the 

forum state (except for the minimum territorial contacts of the defendant). 

 
1063 http://services.parliament.uk/bills/2010-12/torturedamageshl.html (last accessed 2016-11-

08). 
1064 http://services.parliament.uk/bills/2010-12/torturedamageshl.html (last accessed 8 

November 2016). 
1065 Tribunal de Grande Instance Paris, Kovač et al. v. Karadzic et al., Judgment of 14 March 2011, 

No 05/10617 (awarding approximately 200,000 euros to victims of crimes against humanity); 

Karadžić et Plavšić condamnés en France à indemniser des exilés bosniaques, Libération, 14 mars 

2011, available at http://www.liberation.fr/planete/2011/03/14/karadzic-et-plavsic-condamnes-

en-france-a-indemniser-des-exiles-bosniaques_721573 (last accessed 20 May 2017). 
1066 Hague District Court, Ashraf Ahmed El-Houjoj v. Harb Amer Derbal et al., No. 400882, 

Judgment of 21 March, 2012. 
1067 Supplemental Brief of Yale Law School Center for Global Legal Challenges as Amicus 

Curiae in Support of Petitioners, in Kiobel v. Royal Dutch Petroleum, p. 37. 
1068 Ferrini v. Germany, Appeal Decision, Judgment of 11 March 2004, No. 5044/4, ILDC 19 (IT 

2004). 
1069 ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening), Judgment 

(2012) ICJ General List 143.  
1070 Jain, 2015, p. 229. 

http://services.parliament.uk/bills/2010-12/torturedamageshl.html
http://services.parliament.uk/bills/2010-12/torturedamageshl.html
http://www.liberation.fr/planete/2011/03/14/karadzic-et-plavsic-condamnes-en-france-a-indemniser-des-exiles-bosniaques_721573
http://www.liberation.fr/planete/2011/03/14/karadzic-et-plavsic-condamnes-en-france-a-indemniser-des-exiles-bosniaques_721573
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Despite this, many European courts are able to exercise universal jurisdiction for 

tort claims within criminal cases brought under universal jurisdiction. That has 

been the case in several European criminal trials concerning atrocity crimes.1071 

To draw some conclusions from this, although states provide in their legal 

systems a right for victims to claim damages from wrongdoers, this is arguably 

not a result of a feeling that they are obliged under international law to do so. 

Furthermore, it is clear that only a few states allow universal jurisdiction tort 

claims in their legislation. In Denmark, a report commissioned by the 

Government in fact advised against a change in Danish law to allow universal 

civil jurisdiction.1072 A Swedish parliamentary motion, which sought a 

strengthening of the rules on civil jurisdiction in relation to atrocity crimes, was 

tabled.1073  While courts may discuss the legality of universal tort jurisdiction, they 

are not discussing whether a mandatory obligation to exercise any form of 

jurisdiction under customary international law exists. In Bouzari and Jones, it was 

even ruled out that an obligation exists under treaty law (the Torture 

Convention).1074  

This is not surprising, given the vagueness of the reparations provisions in 

international treaties, compared to the rules on jurisdiction for prosecution 

provided in the same treaties. This difference is also evident in the legislation of 

states in relation to jurisdiction for atrocity crimes and their jurisdiction for torts. 

After the changes to the interpretation of the ATCA, it is mainly in states that 

allow civil claims to be attached to the criminal cases where universal jurisdiction 

legislation may apply to the reparation claim for these crimes. Apart from these, 

the chances of success regarding legal suits depend on the connection of the 

dispute to the national jurisdiction. The ways in which this connection are 

 
1071 See e.g. Sweden; Södertörn District Court Judgment 11 May 2016 in Case No. B 2639-16; 

Norway; Prosecutor v. Mirsad Repak, Oslo District Court Judgment 2 December 2008 in Case No. 

08-018985MED-OTIR/08; France: The Ely Ould Dah case, in which civil parties were awarded 

damages in a judgment of 1 July 2005 by the Cour d’assise in Nîme. Ould Dah sought but was 

denied admission to the Eur.Ct.H.R., see Decision on the admissibility of App. No. 13113/03 on 

17 March 2009, by Ely Ould Dah v. France; Belgium; Assize Court of Brussels, Prosecutor v. Etienne 

Nzabonimana and Samuel Ndashyikirwa, Judgment of 28 June 2005. Victims succeeded with their 

compensation claims, see report Universal Jurisdiction on Europe: the State of the Art, Human Rights 

Watch Vol. 18, No. 5(D). 
1072 Kendal, 2014. 
1073 Motion 2006/07: Ju204. 
1074 Court of Appeal for Ontario, Bouzari v Iran, Judgment of 30 June 2004, No. 2800, paras. 69-

83; Judgment of the House of Lords of 14 June 2006 in Jones v. Ministry of the Interior of the Kingdom 

of Saudi Arabia, 2006 UKHL26, paras. 18, 20-21.  
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determined depend on the respective system, but often the results are similar.1075 

Opportunities exist under jurisdiction based on the domicile of the defendant, in 

those cases where perpetrators are resident in non-territorial states, and 

jurisdiction based on the place where the damage or injury was sustained (locus 

damni), as in cases where victims are residing in non-territorial states when the 

injury appears (e.g. post-traumatic stress), or under tag jurisdiction, when 

perpetrators are present in a state that allows such jurisdiction to be exercised. 

Other obstacles exist, apart from the possibility of jurisdiction. As shown in Al-

Adsani and Jones cases, immunity is a concern. Problems may also be associated 

with gathering evidence outside the territorial state, and structural issues such as 

the availability to foreign atrocity crime victims of courts in states where they 

find themselves; potential language barriers, lack of knowledge about course of 

action in the forum state, and fear of reprisals directed towards family members 

in the home state, to name just a few.1076 Finally, it appears that the same 

conclusion can be drawn for civil cases concerning atrocity crimes as for criminal 

cases, namely that exercise of jurisdiction requires a connection with the forum 

state. This connection is usually found in the domicile of the defendant, or the 

victim or plaintiff. 

4.8 The legal space for non-territorial state reparations 

procedures 

The right to reparation is contained in numerous instruments, and is expressed 

in almost as many ways. In the sources covered here, reparation is sometimes 

expressed instead as a right to a remedy, just satisfaction, redress, or 

compensation. The interpretations of the material and procedural scope of the 

various provisions differ as well, between the human rights bodies and the 

international courts that apply them. The right can be characterised as a general 

principle of law and a customary rule under international law, but it is unclear 

what reparation is included in that principle and through what mechanisms it is 

to be enforced. The following sections draws conclusions concerning the legal 

space regarding the aspects that have been analysed in relation to each source in 

this chapter; individual liability for reparations, expressions regarding reparations 

procedures between individuals and expressions regarding jurisdictional scope 

for such procedures.  

 
1075 Rombouts et al., 2005, p. 443. 
1076 Shelton, 2005, pp. 172-173. 
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4.8.1 Individual liability 

Procedures between individual victims and perpetrators are typically not 

considered in the legal sources, especially not the jurisdiction for such 

procedures. Liability within the specific ICC and ECCC frameworks are 

exceptions to the rule that reparations are seen as a responsibility of the state, 

towards other states or towards individuals. Under treaty law, there is not much 

support for direct individual liability. Many instruments leave the procedure for 

claiming individual reparations to the state’s discretion; state responsibility may 

be met by civil remedies, but also in other ways. The individual right to 

reparations, seen in isolation, is thereby not enforceable against other individuals, 

under treaty law. There is evidence of more elaborate rights for victims; in non-

binding resolutions and drafts, examples are found of the explicit responsibility 

and liability of the offender, and statements on the forms that reparations may 

take are more elaborate.  

In contrast, liability in the criminal sense is exclusively individual. Individual 

criminal liability for atrocity crimes, a legacy of the Nuremberg trial, continues to 

be the only criminal form of liability in international law. Even though a state 

crime has been suggested – in an early version of the draft of the ILC Draft 

Articles – support for such a notion has been weak.1077 Insofar as prosecution is 

discussed, it is in relation to individuals. These individuals may be affiliated to 

the state, and their crimes may be carried out for the state or with the state’s 

acquiescence, but the responsibility is individual. 

What is the effect of the focus on states as the main addressees of reparations 

and the focus on individuals as criminally liable? The obvious implication is that 

the trials envisaged here may not be included in the obligations of states. 

Reparations procedures between individuals may not be encompassed by the 

sources and prosecution of individuals without affiliation to states may not be 

either. What happens in practice is that the state that bears responsibility for an 

atrocity, according to this limited view the territorial state, is more often than not, 

unlikely to have either the ability or will to provide reparations. The idea 

underlying this limitation is that the state should see to it that victims’ injuries are 

compensated for, or that states are compensated for injury caused by other states. 

This may have been a proper understanding of the way to formulate international 

law in the first part of the 20th century. Admittedly, it is a proper starting point 

in any consideration of reparations for atrocity crimes – that the territorial state 

should provide it – but it is not enough. 

 
1077 Commentary on the Draft Articles in Report of the International Law Commission, U.N. 

Doc. A/56/10, pp. 110-112. 
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4.8.2 Reparations procedures between individuals 

An obligation to provide reparations procedures is established by the human 

rights to a remedy and access to a court. Acts by private individuals involve state 

responsibility to provide remedies – while there is no absolute right to a civil 

reparations procedure against private perpetrators, under the right to a remedy, 

such procedures may suffice for the state to be seen as satisfying their obligation 

to provide effective remedies. Where violations of the right to life are concerned, 

compensation is not enough in itself. In such cases investigation must 

accompany the civil remedy.  

It is clear that reparations procedures are included in the access to a court. 

Since tort law is a typical civil right that is encompassed by the right of access to 

a court, these provisions are clearly supportive of reparations procedures 

between individuals. The right to claim damages from individual wrongdoers, it 

has been noted, is a universal right. To enforce that right, victims are entitled to 

access to judicial (or sometimes administrative) procedures. This right is not 

limited by considerations of state involvement in the crime. The right of access 

to court may have attained customary status, at least as regards ICCPR Article 14 

and perhaps also the Universal Declaration Article 10.1078 The right to a remedy 

is widely guaranteed in international human rights treaties and is also asserted as 

being a part of the customary international law of human rights.1079 With a higher 

level of certainty, the fair trial rights in humanitarian law are identified as being 

part of customary law.1080 

4.8.3 Reparations procedures in non-territorial states 

The final and most crucial aspect analysed here is the articulation of legal space 

for non-territorial states to facilitate reparations procedures. There is no 

customary international obligation for non-territorial states to facilitate 

procedures towards individual perpetrators of atrocity crimes but this chapter 

shows evidence of a number of instances where such responsibility of non-

territorial states has been articulated. 

National law provides some of the victims in focus here with a procedural 

remedy. They may file claims under locus domicili, which is done in human rights 

 
1078 Lillich, 1984, p. 117, 143-4; Mårsäter, 2005, p. 114. 
1079 Shelton, 2005, p. 465. 
1080 These are listed in Study on Customary international humanitarian law: A contribution of the 

understanding and respect for the rule of law in armed conflict, International Review of the Red Cross, Vol. 

87, 2005, pp. 184-186, 198-212. 
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litigation against multinational companies. If interpreted generously, the location 

of the harmful event as a basis for jurisdiction may also be of interest for victims 

in non-territorial states who develop part or all of their injuries in that state (locus 

damni). It can be argued that jurisdiction in common law countries, based on 

service of writ is more far-reaching, and that their doctrine of forum non conveniens 

provides a flexible test of appropriateness which the rigid rules of the Brussels Ia 

Regulation lack.  

That said, it is fair to say that these traditional rules of tort jurisdiction are not 

apt to fully accommodate transnational human rights litigation. Many cases lack 

a territorial connection with the forum state. It is further shown that even if it is 

legal according to international law, it is unlikely that courts will exercise 

extraterritorial civil jurisdiction without express support for it in domestic 

legislation.1081 States are also hesitant to extend their legislation without more 

express support in international law. What support was found in international 

sources?  

Some writers argue that the fact that the violations at issue are gross human 

rights violations, and even violations of jus cogens norms, may give rise to an 

exception to the traditional rule that tort claims are only actionable in the place 

where the tort has been committed.1082 Authors such as Orakhelashvili and 

Ryngaert argue that jus cogens can be used as an argument for an obligation on 

states to exercise jurisdiction, regardless of whether this is in civil or criminal 

procedures.1083 This is interesting in that it suggests making no difference 

between criminal and civil jurisdiction, which in turn may be highly relevant for 

victims wanting to pursue claims for reparations. But does the argument for an 

obligation hold? 

The analysis of treaty law shows that as a rule, an extraterritorial jurisdictional 

basis for civil claims is not explicitly provided in any treaties concerning atrocity 

crimes. Treaties that provide criminal jurisdiction for atrocity crimes, frequently 

provide victims with a right to reparation. It is often unclear who is responsible 

for making reparation and through what procedure. If statements on liability are 

made, it is states that are seen as responsible for reparations, or for making 

reparations accessible. On the other hand, procedures between individuals are 

not usually ruled out. There is also an absence of statements on civil jurisdiction 

 
1081 Ryngaert, 2007, p. 47. 
1082 See e.g. Terry, 2001, p. 109. 
1083 Orakhelashvili, 2008; Ryngaert, 2008. See also Al-Adsani v. the United Kingdom; in that case the 

minority discussed the distinction between civil and criminal, but in relation to immunities, 

Eur.Ct.H.R., Al-Adsani v United Kingdom, App. No. 35763/07, Judgment of 21 November 2001, 

para. 61. 
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in treaty law, as well as in resolutions providing a right for victims to reparation. 

Jurisdiction is never mentioned in relation to reparation. Some have argued that 

reparation provisions in treaties, such as the Torture Convention, should be 

interpreted in light of the jurisdiction provisions it gives for the crimes in 

question. Others suggest that it can be deduced from the aim of the treaties. Over 

time, interpretation by treaty-monitoring bodies could provide support for such 

interpretations, but until then it remains impossible to establish that the treaties 

providing victims of atrocity crimes with a right to reparations require 

extraterritorial jurisdiction. 

There is strong support for victims’ access to courts in order to make 

reparation claims. The case law of the European Court of Human Rights is 

developing, yet it cannot be said that it already supports extraterritorial human 

rights claims in all cases, and the general picture is that human rights obligations 

are limited to violations within the territory of each State Party, unless there are 

very special circumstances. 

Turning to international instruments concerning civil procedure, there is no 

global convention in that area that applies to torts or reparations. There are 

regional treaties, which could be seen as a regional opinio juris. For example, the 

Brussels and Lugano instruments point to a European opinio juris that locus domicili 

applies in general and locus delicti in tort matters. These rules consolidate rather 

than extend traditional tort rules, with their clear territorial connection. This fact 

indicates that victims’ reparation claims are not served by being seen as civil 

claims that fall under the area of private international law. While the rules 

governing the crimes in question provide duties for states to prosecute even 

crimes committed abroad, the Brussels Ia Regulations clearly limits these claims 

in European courts to crimes committed in Europe or by Europeans. 

The purpose of these rules is to secure the sound functioning of the internal 

market, by providing foreseeability in the judicial treatment of jurisdiction and 

enforcement of judgments.1084  But the Lugano Convention, being an 

international treaty, is a public international law instrument. The rules are 

undeniably applicable in relation to claims for reparation for atrocity crimes 

against individual perpetrators. This gives the instrument a human rights aspect, 

which was not perhaps envisioned at the time of its adoption. The limitation of 

the situations in which atrocity crime victims can claim damages, under these 

rules, departs from the criminal jurisdiction provided in international instruments 

described in Chapter 3. One way out of this discrepancy could be to introduce 

an alternative rule for this particular type of harmful act, in the instruments on 

 
1084 Magnus & Mankowski, 2012, pp. 7-10. 
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civil procedure. Such a rule was suggested by the Hague Institute in 2001 in their 

draft for a broad treaty concerning civil procedure. This creative approach was 

considered too ambitious for its time, but the suggestion may be seen as an 

indication that the international community is moving closer to accepting 

universal tort jurisdiction for this set of crimes. It could also be interpreted as an 

indication of the opposite; the fact that it has not yet become a convention is a 

sign that states do not accept the principle. It will be interesting to see if the 

provision providing permissive universal civil jurisdiction for atrocity crimes will 

be included in the new draft, and if states have by now grown accustomed to the 

idea. 

The ATCA is the only known example where a state has legislation providing 

universal tort jurisdiction. In states that allow damage claims to be attached to 

criminal cases, far-reaching criminal jurisdiction generally covers claims for 

damages. The protests that have been raised in relation to criminal cases are 

directed towards the criminal jurisdiction and not the damage claim itself. The 

few protests that American ATCA-litigation has attracted have been matched by 

several others expressing support. Ryngaert suggests that the threshold 

requirements built into the ATCA may be seen by other states as sufficient 

guarantee against excessive exercise of jurisdiction.1085 Another theory is that 

states do not protest because they may choose not to enforce decisions in torts 

that they perceive as intruding their sovereignty. There is no customary 

international law obligation to enforce other states’ judgments in civil matters. 

The lack of express rules may influence the willingness of states to exercise 

extraterritorial civil jurisdiction negatively. States may avoid such exercise of 

jurisdiction if they are uncertain whether or not it is legal. Such an explanation 

finds support in the advice given to the Danish Government to avoid universal 

civil jurisdiction legislation.1086 Tort jurisdiction appears to be a smaller risk than 

criminal, but states exercise such jurisdiction less. From an economic point of 

view, torts are more important and states may not want to risk provoking, and 

perhaps scaring away, companies by excessive jurisdictional application. With the 

changes in the application of the ATCA the European criminal cases with 

attached damage claims appear to be those where the widest tort jurisdiction is 

applied (with little or no connection to the forum state). But the international 

sources referring to such attachment all limit themselves to application only in 

states which already provide this form of connected criminal and civil procedure. 

Tort cases in European states will possibly continue to be rare.  

 
1085 Ryngaert, 2007, p. 41. 
1086 Kendal, 2014. 
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The overall impression is that victims are well protected under international 

law when bringing suits in their home state courts for any tort, but dealing with 

crimes committed abroad is left at the discretion of the forum state.  

Some tendencies have been identified. In instruments referring explicitly to a 

right to reparation for atrocity crimes, the procedure for claiming it is not 

addressed. In instruments providing the general human right of access to court, 

extraterritorial jurisdiction is not included. In instruments concerning civil 

procedure, there is no special consideration of civil procedures for crime. 

It is relevant here to turn back to the Lotus presumption – that everything that 

is not expressly prohibited is allowed, under international law. Some authors 

conclude that there is no regulation of tort jurisdiction in international law.1087 It 

is true that there is no international treaty obligation for states to exercise any 

particular basis for jurisdiction in torts. But states do not act entirely as if 

everything is allowed unless expressly prohibited. They seem reluctant to exercise 

extensive jurisdiction in the absence of a permissive rule, which indicates that 

they believe that such a rule is necessary. This risks leading to circular reasoning. 

States do not dare to exercise universal civil jurisdiction in the absence of express 

support, but international law will not develop such support without state 

practice. Commentators have argued and concluded that even though it has been 

rarely applied, there is much to be said in favour of universal civil jurisdiction, or 

at least that international law is moving towards this.1088 With the lack of 

statements of such jurisdiction in binding rules, and the scarcity of state practice, 

no move can be seen as towards a mandatory rule, but rather to a permissive rule 

on universal civil jurisdiction. The main argument in favour of this move is 

contained in some statements made by treaty-monitoring bodies and human 

rights courts, some state practice and lack of protests, attachment of claims in 

criminal procedures in state practice and some recognition of this internationally. 

There is reason to revisit the concept of reparation as a general principle of law. 

It was suggested that this principle does not add to the discussion on the scope 

of non-territorial state obligations – but states may see themselves as at least 

morally bound to open their courts to these claims, following the general 

principle of reparation, combined with the customary right of access to court, 

the prohibition in customary law of the crimes, and the universal criminal 

jurisdiction allowed (and required, at least for grave breaches). 

There is a difference between, a right to procedures on the one hand, and on 

the other, a state’s responsibility to provide them. Such a difference may be seen 

 
1087 See discussion in section 4.1. 
1088 Brus, 2014; Cryer, 2014, p. 588; Larocque, 2008; Nowak, 2012, p. 174; Ryngaert, 2007. 
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in that there may be a duty for states to provide reparations, but not necessarily 

an individual right for victims to claim reparations extraterritorially. Interest in 

avoiding a denial of justice and in enforcing peremptory norms in these cases is 

a call for a change in the rules.1089 Suggestions about what such new rules should 

be have been made, most notably in the previously described draft Hague 

Convention,1090 but also in the literature.1091 The final chapter will suggest further 

options and changes.  

  

 
1089 Larocque, 2008, p. 634. 
1090 Article 18(3). 
1091 Richard Lillich in 1993 proposed an International Convention on the Redress of Human 

Rights Violations. Such a Convention, he suggested, could “define just what gross human rights 

violations were actionable, provide a common choice of law approach for courts to follow, 

establish general norms governing the allowance of compensatory and, especially, punitive 

damges, and provide for the enforcement of judgments against human rights violators wherever 

they may reside.” See Lillich, 1993, pp. 216-17. 
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5 Conclusions and suggestions 
 

A starting point for this study was that victims of atrocity crimes and the societies 

where atrocities take place need measures concerning accountability and 

reparations, in order to obtain some form of healing, a sense of justice having 

been done, and to prevent recurrence of the crimes. Prosecution and reparations 

procedures cannot only be considered in the countries where atrocities take 

place. The lack of resources and will in those places, the gravity of the crimes and 

the interest in avoiding a denial of justice, call for non-territorial states to take 

action as well. The study has analysed the legal space for such states to prosecute 

and provide reparations procedures between individuals. This final chapter 

builds on the findings made and develops the analysis of the correspondence 

between the legal space for non-territorial state prosecution and reparations 

procedures and traces the lack of correspondence back to the artificial yet 

persistent separation of prosecution and reparations into public or private 

matters, and the framing of reparations as a victims and human rights concern. 

Finally, suggestions are made for measures that would contribute to aligning the 

international legal space for prosecution and reparations as well as for 

international law initiatives which may contribute to justice for victims of atrocity 

crimes in the future. 

5.1 The lack of correspondence between prosecution and 

reparations procedures 

While a duty to prosecute exists at least for some of the atrocity crimes under 

treaty and customary law, reparation is conveyed instead as a general right. The 

relevant instruments also fall short of establishing the procedures required to 

attain this right at the national level.1092 When it is unclear who is liable for 

providing reparations or through what procedure such claims are to be made it 

can be assumed that states may choose how to provide reparations and that state 

responsibility can be discharged by civil remedies but also in other ways. 

Expressions concerning a duty on states to exercise extraterritorial jurisdiction 

occur almost exclusively in relation to prosecution, usually combined with the 

duty to extradite when prosecution is not pursued. International instruments also 

seem to require more and more basis for jurisdiction. The absence of a 

requirement for specific reparations procedures and for a certain basis of 

 
1092 Such as reparations according to the Torture Convention. 
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jurisdiction for such claims, is evident in all international and regional 

instruments, whether these are found within humanitarian law or human rights 

law. The conclusion to be drawn is that there is no apparent “move” towards 

support for non-territorial state reparations procedures, in human rights 

instruments, crime victim instruments or in drafts for new victims’ rights 

instruments, although both the Impunity Principles and the draft Victims 

Convention include references to reparation by individual perpetrators. Rather it 

seems that the traditional perception in international law, of reparations as a state 

responsibility (to provide substantive reparations), may still prevent more 

detailed provisions concerning jurisdiction for reparation claims. 

It should be noted that the rare bilateral and multilateral regulations 

concerning civil procedure in fact narrow down the situations in which atrocity 

crime victims can claim damages, to the locus domicilii and locus delicti. This is more 

limited than the criminal jurisdiction provided in international instruments. 

There are also instruments in which criminal and civil procedures are 

combined. The Rome Statute of the International Criminal Court includes a right 

to claim reparations within the (criminal) trial. The inclusion of this right has 

been seen as an important step towards a more advanced role for victims in 

international law in general, and an acknowledgement of the importance of 

involving victims in international criminal justice, in particular. The introduction 

of such rights at the international level is a further indication that states are more 

inclined towards a broader perception of criminal justice, including the reparative 

function, but it does little in terms of expanding the legal space for non-territorial 

states to prosecute or provide reparations procedures for victims of atrocity 

crimes.  

The analysis of national legislation and court practice shows a more mixed 

picture. More states have introduced or are introducing legislation on atrocity 

crimes, as well as a possibility for courts to exercise extraterritorial jurisdiction 

over them. Several states, most of them in Europe, have tried persons for atrocity 

crimes committed abroad. Some of these belong to the category of states that 

have long provided victims with a right to participate and make claims within the 

criminal trial. Here victims have had the possibility to make claims for reparations 

also for atrocity crimes committed abroad. However, there is no evidence that 

these trials have taken place as a result of the introduction of victims’ rights 

instruments at the international level. It seems that the vague and insufficient 

nature of the international regulations on rights to reparation impact on the 

conditions for victims’ access to reparations procedures in different countries. 

We are still rather far from a consistent state practice concerning the position of 

crime victims in criminal justice systems. Nor is there a customary rule on 
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reparation procedures in non-territorial states. Yet, the absence of state protests 

when civil claims have been attached to criminal trials as well as the instances 

when civil trials have been held under the exercise of universal civil jurisdiction 

or other forms of extraterritorial jurisdiction (for instance tag jurisdiction) 

suggests that there is no rule prohibiting states from exercising extraterritorial, or 

even universal civil jurisdiction over atrocity crimes.  

That the cases brought under universal civil jurisdiction are so few suggests 

that states are awaiting a permissive or mandatory rule on universal civil 

jurisdiction, before passing enabling national legislation or allowing their national 

courts to take up cases. 

5.2 The problematic framing of reparations as a human right 

and victims’ concern 

One significant difference between obligations in relation to prosecution and 

reparations procedures, is that reparations – unlike prosecution – is treated as a 

matter of victims and human rights. For example, the Crime Victims Declaration 

considers the rights of victims of access to justice and fair treatment, restitution, 

compensation and assistance. The Declaration refers in several places to the 

national justice system or national legislation, as a framework for interpreting 

rights.1093 Each right is to be read in relation to the relevant national criminal 

justice system and the position of victims within it. The Victims Declaration is 

unbinding, but later, binding instruments also express rights in a general way and 

leave the methods of implementation to the discretion of each state.  

The instruments which stipulate both a duty to prosecute atrocity crimes and 

a right to reparations generally treat the two matters in separate parts of the 

instrument, which suggests that the far-reaching obligations for non-territorial 

states in relation to prosecution do not apply to reparations or reparations 

procedures. 

General human rights law does not provide support for reparations 

procedures in non-territorial state courts and states are not in violation of human 

rights when they do not provide access to such trials. The concept of erga omnes, 

obligations of states towards all, does not seem to change this situation. Much 

more explicit inclusion of extraterritorial reparations procedures within the 

human rights framework would be needed in order to compel states to provide 

for such rights. 

 
1093 See e.g. principle 6(b), where reference is made to “the relevant national criminal justice 

system”. 
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The failure to consider non-territorial states in relation to the right to 

reparations when this right is framed as a victims’ concern and as human rights 

is also highlighted by two examples of contemporary justice initiatives. The draft 

of a UN Convention on Justice and Support for Victims of Crime and Abuse of 

Power is supposed to acknowledge the latest developments in research into the 

needs of victims of crime and translate these into rights.1094 The draft includes 

individual liability for reparations but jurisdiction is omitted. This indicates that 

states remain unwilling to establish international obligations within the field of 

criminal justice which may require them to make changes in their domestic 

criminal justice systems. The fact that the work on the Draft Convention has 

stalled is a further indication that states are opposed to making rights enforceable 

at the international level.1095  

The Council of Europe recently considered the need for an elaborate victims’ 

rights instrument – applicable to all crimes – in relation to its review of the 

European Convention on the Compensation of Victims of Violent Crimes. It is 

unlikely that this work will lead to inclusion of a broader legal scope for non-

territorial state trials as the Council has not reflected on such concerns in its 

considerations so far.1096 

The framing of reparations as a matter of crime victims and human rights is 

problematic because of the declarative and non-enforceable nature of such 

“rights”. It remains the case that criminal justice is considered a domestic 

concern, at least when victims’ rights are being discussed. This characteristic risks 

having the effect that states avoid implementation of the right to reparations. 

5.3 Reparations and prosecution: the private/public divide 

Some differences between the legal space for reparations and for prosecution in 

international and national law can also be understood as manifestations of the 

distinction made between private and public concerns, where crime and 

punishment is considered a public concern, and reparations a private matter. 

This means that in national courts, matters of reparations will most often be 

adjudicated under private law regulations, and that the cross-border element of 

 
1094 Groenhuijsen, 2008:1, p. 12. 
1095 Conclusion drawn also by Wergens, 2014, p. 392. 
1096 Council of Europe, European Committee on Crime Problems, Information Document on 

Victims, CDPC-BU (2016) 5, pp. 5-6. The European Committee on Crime Problems particularly 

mention two shortcomings of the earlier instruments, those being lack of recognition of 

restorative justice measures and the topic of tourists who become victims of criminal offences. 
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the trial will be guided by private international law. Within this area of the law 

there are rules that restrict the bases upon which national courts can exercise 

extraterritorial jurisdiction in civil matters – including reparations for atrocity 

crimes (or other serious human rights violations for that matter). This study has 

found that the obligation to exercise universal criminal jurisdiction, available at 

least for some atrocity crimes, is not matched with equivalent rules applying to 

reparations.1097 

These important differences are perhaps easier to understand if the ulterior 

motive for much of private international law – to facilitate commerce – is 

considered. The defendant needs to be protected from unreasonable law suits, 

and the system of commerce needs to be predictable as to where and how legal 

disputes are handled. While this objective need not in itself conflict with the 

objectives of human rights, it can produce rules that limit the access to foreign 

courts for human rights violations. Reparation as a vital element of human rights 

protection ought to enjoy the same protection as the “public” measure of 

prosecution and should be possible to pursue in the same non-territorial fora. To 

avoid the most blatant abuse of such courses of action, exercise of the right to 

reparations under extraterritorial jurisdiction could be conditional on a rule of 

reasonableness.1098 Despite the fact that a lot is included in public international 

law that favours obligations towards states to protect human rights and to 

combat impunity, the situation where a victim cannot access his/her own state 

courts (or a court with civil jurisdiction over the case, for instance based on locus 

domicilii) is not covered. It is time to acknowledge the universality of human rights 

claims and to accept any repercussions that might have on private international 

law. 

5.4 A missed opportunity 

Prosecution and reparations are essential measures in a comprehensive response 

to atrocities. It has been mentioned that all major human rights instruments 

contain the right to an effective remedy for violations of the respective treaties. 

But while the traditional approach to prosecution within the human rights 

framework is that it is a state concern with an essentially forward-looking 

objective, to prevent future (human rights) abuse, individual remedies in the 

framework of human rights are seen as means of alleviating the harm caused by 

 
1097 See also McKay, 2003, p. 287. 
1098 Ryngaert advocates a rule whereby states are entitled to exercise jurisdiction only if they do 

so “reasonably”, 2008, Ch. 5 and p. 237.  
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the violation. This distinction is not given or obvious, and human rights 

institutions interpret the law and its objectives differently. 

For example, remedies for serious human rights violations such as violations 

of the right to life and the right not to be subjected to torture and other inhuman 

treatment, are interpreted by both the Human Rights Committee and the Inter-

American Court of Human Rights as including both reparations and prosecution. 

Within the Inter-American system for human rights protection, this is considered 

a straightforward question of an individual right to a remedy for the victims. 

Other institutions are ambivalent about how to incorporate prosecution within 

the concept of remedies. For instance, the Human Rights Committee reads a 

duty to prosecute as being part of a remedy, but at the same time excludes a right 

to this remedy – a confusing approach. 

From a theoretical perspective, remedies and reparations are generally justified 

not only because they represent an application of justice, but also because of their 

purported preventive effect. This suggests that there is no underlying opposition 

between prosecution seen as general human rights protection and as a remedy.1099 

It may be that prevention is the primary justification for prosecution within the 

human rights framework, and corrective justice is the main justification of 

remedies or reparations. This, however, does not exclude other justifications and 

functions of prosecution and reparation within the human rights framework.  

This suggests that prosecution may well be considered a part of the right to a 

remedy. Such inclusions is positive because it sends the signal that prosecution 

is important for the individual as well as the society at large. This is not to say 

that victims should be provided an absolute right to prosecute in all criminal 

justice systems. The inclusion of prosecution in the right to a remedy can be 

managed as a right to procedural access regarding criminal cases, such as a right 

to criminal investigation capable of leading to punishment. An example of the 

way this could be provided is Article 5(2)(e) of the draft Victims Convention, 

which expresses a right to appeal decisions not to prosecute. 

5.5 The future of prosecution for atrocity crimes and 

reparations procedures under international law 

It appears that at this point in time it is uncertain which way the international 

community is heading in relation to international justice responses to atrocity 

crimes and in relation to victims’ access to reparations for those crimes. There 

 
1099 Simons, 2008, p. 729. 



 

 226 

are events which raise doubts about the level of commitment within the 

international community regarding atrocities.1100 These include the dropping of 

charges against Uhuru Kenyatta at the ICC, the lack of efforts concerning the 

atrocities committed by Boko Haram in Nigeria, not to mention the failure to 

agree in the Security Council on measures addressing atrocities in places such as 

Iraq and Syria. States which used to be concerned about human rights seem to 

be more interested in the war on terror and access to natural resources, than in 

fighting impunity or providing victims with redress.1101 Regarding national trials, 

the steps taken in some countries towards limiting the support for universal 

jurisdiction1102 and the upholding of immunities at the European Court of 

Human Rights,1103 leads to a questioning of the commitment. In many states, 

factors such as fear of accountability measures in relation to people in leadership 

positions, appear to limit the commitment of those states.1104 

The positive signs include the move over the last 20 years towards cooperation 

in the area of international criminal justice. The most telling example is the 

establishment of the ICC. Together these initiatives have prompted 

commentators to proclaim an “age of accountability” or a “justice cascade” in 

international law.1105  

Cooperation within the field of criminal justice and in the area of victims’ 

rights, at least in Europe, is also continually developing. One example is the 

 
1100 See debate on the website of the International Centre for Transitional Justice; 

https://www.ictj.org/debate/article/debate-whose-time-has-come (last accessed 17 August 

2017).  
1101 See debate on the website of the International Centre for Transitional Justice; 

https://www.ictj.org/debate/article/debate-whose-time-has-come (last accessed 17 August 

2017). 
1102 See e.g Reydams, 2010, p. 337; Cassese, 2003, p. 590; Lafontaine, 2016. 
1103 Eur.Ct.H.R., Al-Adsani v. United Kingdom, App. No 35763/97, Judgment of 21 November 

2001, para. 61 (21 November 2001). Judgment of the House of Lords of 14 June 2006 in Jones v. 

Ministry of the Interior of the Kingdom of Saudi Arabia, 2006 UKHL26. The position of international 

law is still debated on the point of a customary rule excluding immunities for ICC crimes, see 

Kreβ, 2012. 
1104 See e.g. Jalloh, 2010, p. 61. 
1105 Address of the UN Secretary-General, Ban Ki-moon, to the Review Conference of the 

International Criminal Court, “The Age of Accountability”, 31 May 2010; Sikkink, 2011; Case 

Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) (2002) ICJ 

Reports, 3, 14 February 2002, Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, 

para. 51; Case Concerning Questions Relating to the Obligation to Extradite or Prosecute (Belgium v. Senegal), 

Request for the Indication of Provisional Measures Order of 29 May 2009, ICJ General List 144, 

Dissenting Opinion of Judge Cançado Trindade, paras. 30-45.  

https://www.ictj.org/debate/article/debate-whose-time-has-come
https://www.ictj.org/debate/article/debate-whose-time-has-come
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competence within criminal justice provided to the EU through the Lisbon 

Treaty, making criminal law a part of the supranational competence of the Union. 

This has resulted in the adoption of a number of concepts and principles which 

are binding on the Member States.1106  

In addition, the fields of transitional justice and atrocity prevention appear to 

enjoy growing recognition, at both the international and national levels. The 

General Assembly recently agreed on a resolution concerning Syria, creating a 

mechanism for gathering evidence of violations of international humanitarian 

law and human rights violations and abuses. This mechanism has also been 

tasked with preparing files in order to facilitate future criminal proceedings, in 

national, regional or international courts or tribunals.1107 Another promising 

initiative is the work at the ILC towards establishing a convention on crimes 

against humanity. 

More and more states, in all phases of transition, are introducing measures and 

institutions aiming towards atrocity prevention or transitional justice.1108 Some 

of recent years’ initiatives concern or are made in non-territorial states. Examples 

are provided by the establishment of atrocity prevention units or focal points in 

59 countries,1109 foreign policy,1110 and the continuing adjudication of atrocity 

crimes under universal jurisdiction.1111. The relevance and urgency of including 

 
1106 Under the Treaty on the Functioning of the European Union, one principle is that of mutual 

recognition of judgments (Article 82), another is harmonization of national criminal law in certain 

areas, as provided under Article 83. See e.g. Asp, 2014, p. 108. 
1107 International, Impartial and Independent Mechanism to Assist in the Investigation and 

Prosecution of Those Responsible for the Most Serious Crimes under International Law Committed in 

the Syrian Arab Republic since March 2011, GA Res., U.N Doc. A/71/L.48, 19 December 

2016. 
1108 See e.g. van der Merwe, 2014, p. 228; Robins, 2015; Massagee, 2014. 
1109 See website of the Global Centre for the Responsibility to Protect, 

http://www.globalr2p.org/our_work/global_network_of_r2p_focal_points (last accessed 26 

May 2017). It remains to be seen how long the American Atrocity Prevention Board, established 

by Barack Obama, will survive under President Trump. 
1110 Swedish Government Communications 2016/17:60; 2016/17:62; Swedish Foreign Policy 

Declaration 2017. 
1111 See section 3.7.3. The confirmation by the South African Constitutional Court in 2014 on 

the existence of a duty to investigate atrocity crimes (in that case torture), even when committed 

abroad, suggests that the end of universal jurisdiction was proclaimed prematurely, see 

Constitutional Court of South Africa, National Commissioner of the South African Police Service v. 

Southern African Human Rights Litigation Centre and Another, Case CCT 02/14, paras. 55-60. 

http://www.globalr2p.org/our_work/global_network_of_r2p_focal_points
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non-territorial states in the concept of transitional justice is finally evidenced by 

the criminal investigations involving non-territorial state businesses.1112 

These positive developments could be given further momentum with a 

number of legal initiatives to strengthen the legal obligations of states. This study 

has suggested that the meagre state practice regarding atrocity crime reparations 

procedures, and admittedly also in relation to prosecution, could be explained by 

gaps that remain in the legal framework. The study has also argued that states are 

more inclined to address atrocity crimes with prosecution and reparations 

procedure if there are obligations under international law to do so. There are 

several ways of strengthening the international legal obligations and build 

commitment to take action, and some of the most feasible are presented and 

discussed below. 

The obvious starting point would be to strengthen the obligation of non-

territorial states. With explicit obligations under customary law, to exercise 

universal jurisdiction for all atrocity crimes, as well as reparations procedures for 

them, states would have to implement legislation concerning a duty to prosecute 

as well as legislation that provides victims with better access to remedies, such as 

a right to appeal decisions not to prosecute. Such procedural rights would in turn 

help victims become catalysts for more criminal and civil trials on atrocity crimes 

in a larger number of states.1113 

New international instruments or provisions should be considered that align 

the international legal space in relation to reparations procedures and 

prosecution. It is necessary to make it more explicit that not only states are 

responsible for substantial reparations. Limitation of responsibility to the state 

contributes to limiting the scope of reparations to intra-state mechanisms or to 

individual reparation for actions directly attributed to states. With the immunity 

that states enjoy from suits in foreign courts – something that is unlikely to 

diminish in the near future – special arrangements are necessary in order to claim 

reparations from another state. 

Expressions in international instruments on individual liability is a way to 

extend the scope of the right to reparations to cover extraterritorial crimes. 

Explicit expression of individual civil liability is included in recent victims’ rights 

instruments, as well as the draft Victims Convention. With individual liability for 

reparations, the state responsibility is seen as an obligation, not to provide 

 
1112 See e.g. the conviction by a Dutch appeals court in 2017 of a Dutch businessman and citizen, 

for using his timber business as cover for weapons smuggling to Liberia. He was found guilty of 

serving as an accessory to war crimes and sentenced to 19 years in prison. See account of the trial 

by Bowcott, 2017. 
1113 A role considered in Sikkink & Michel’s study, 2013. 
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substantial reparations, but procedures within which to present claims for 

reparations. For such procedures to become available, it is necessary for the 

international instruments to include extraterritorial jurisdiction, not only for the 

criminal but also for the civil aspect of the crime. 

An international agreement providing for extraterritorial civil jurisdiction is 

probably necessary in order to compel states to allow such claims to be made 

outside criminal procedures. A creative proposal to this end and focusing on a 

special jurisdictional rule for atrocity crime tort claims in a civil jurisdiction 

instrument was made by the Hague Conference on Private and International Law 

in 2001.1114 If implemented, a provision of this kind could help address problems 

of denial of justice, as well as contribute to the enforcement of atrocity crime 

norms.1115 

Human rights treaty-monitoring bodies could also be more assistive in 

interpreting the right to a remedy and the right of access to court as including 

extraterritorial claims. For such a development to take place, committed states 

and national actors would have to take the first step, for example by means of 

domestic legislation and court practice. If states were to enact such extensive 

rules and procedures, human rights bodies such as the European Court of 

Human Rights might note it and also possibly start to require the exercise of 

extraterritorial civil jurisdiction under the right of access to court, as these claims 

then come within the scope of those victims’ “rights and obligations”.1116  This 

may be the easiest way for reparation claims to find better protection under 

international law. By including extraterritorial claims, victims of atrocity crimes 

(arguably serious human rights violations) – so far without a remedy – would 

thus be provided a course of action protected by those institutions. 

Human rights treaty-monitoring bodies should also take the opportunity to 

include prosecution and investigation within the right to a remedy for victims of 

crime, as discussed above. Such inclusion would reinforce the victims’ position 

in many criminal justice systems. 

A step forward would also be for the treaty-monitoring bodies to (continue 

to) interpret Conventions providing an aut dedere aut judicare formula as well as a 

 
1114 See further on this suggestion in section 4.5 above. 
1115 Proponents of such a provisions include Larocque, 2008, p.634 and Brus, 2014. Brus argues 

that the development towards a ius humanitatis, made up of human rights and humanitarian ethics, 

should have an impact on traditional obstacles to making claims in foreign courts. 
1116 As provided by Article 6(1) of the ECHR. The Court in this way decides what to require 

from each state depending on that state’s own legislation. Only in some cases does the Court 

require legislation on a particular topic. 
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right to reparations as including a duty for non-territorial states to make 

reparation available through individual procedures.  

Another solution would also be to change the provisions already available 

concerning attachment of civil claims to criminal trials. There are expressions in 

regional instruments that give support for such combined procedures, but only 

as a reinforcement of state systems that already provide this option. There are 

good arguments in favour of combining prosecution and reparation claims 

within the same trial. For example, the victims do not have to go through costly 

civil litigation and the presentation of evidence on the extent of loss (and also 

regarding responsibility) may be provided by the prosecutor.1117 This possibility 

may also give victims an opportunity to claim reparations based on broader 

jurisdictional grounds. This constitutes an extension of civil law jurisdiction, 

particularly in states where criminal jurisdiction may be based on universality.1118 

This presents the most easily accessible and pragmatic way to get reparative 

justice in non-territorial states, to date. Experience shows that in non-territorial 

states that do not allow civil claims to be made within criminal procedures, or 

where there is a lack of effort by law enforcement agencies to investigate and 

prosecute atrocity crimes committed abroad, victims are generally left without a 

course of action. 

In relation to the duty to prosecute, the fact that crimes against humanity are 

not comprehensively covered in any international instrument has led to calls for 

the adoption of such an instrument.1119 The International Law Commission 

initiated work on this topic in 2014, and has since presented reports and draft 

articles on the topic, and invited states to comment on them.1120 The draft articles 

presented to date include a provision for the establishment of national 

jurisdiction. The bases included are territorial, nationality, passive personality and 

universal (on the condition of presence of the offender) jurisdiction.1121 So far 

there is no draft Article on a right to reparations for victims. It can be assumed 

that reparations will eventually be included in this draft, and it will be interesting 

to follow the work of the ILC as regards the phrasing of such a right. It will 

hopefully be in line with the development towards more detailed provisions 

concerning reparations, as exemplified in the Torture Convention, the Enforced 

Disappearance Convention, and the Basic Principles. An international 

 
1117 See e.g. Joutsen, 1987, pp. 141 f.; Larocque, 2008; Ryngaert, 2007, p. 8. 
1118 McKay, 2003, p. 288 f; Rombouts et al., 2005, p. 445. 
1119 Bassiouni, 2010; Sadat et al., 2011. 
1120 The progression of this work is presented on the ILC’s website; 

http://legal.un.org/ilc/guide/7_7.shtml, last accessed 8 March 2017. 
1121 Draft Article 6(1)-(2). 

http://legal.un.org/ilc/guide/7_7.shtml
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convention regarding crimes against humanity would no doubt remedy the lack 

of state obligations in relation to this crime, at least if it receives broad support. 

Concerning genocide, it is unclear whether there is a customary duty to prosecute 

extraterritorially. In order for such a custom to take form, more state practice 

consisting of investigations, legislation and prosecutions would be necessary. 

The suggestions made here do not suppose that victims should be allowed to 

bring claims to courts anywhere at any time. There are certain risks involved in 

the establishment of a customary obligation to prosecute all atrocity crimes and 

provide reparations procedures for such. These include fear that far-reaching 

obligations would reduce the willingness of states to accept refugees, as well as 

the risk for conflicts between states, always inherent in an exercise of 

extraterritorial jurisdiction.1122  

One way to reduce the risk of such conflicts arising is to embrace the 

moderate version of universal jurisdiction that requires the presence of the 

offender. Currently, this seems to be the most practical way of exercising this 

particular basis for jurisdiction. The draft of a convention on crimes against 

humanity is seized on this principle.1123 

States may also consider a test of reasonableness before exercising civil 

jurisdiction.1124 This is part of the common law legal system approach whereby a 

person may be tried wherever s/he is found, balanced with the doctrine of forum 

non conveniens. A principle of subsidiarity could be the correct tool.1125 Such a rule 

means that states may exercise jurisdiction in a situation to which another state 

has a stronger connection only if that state fails to act. Subsidiarity emphasises 

the global economic and value interests, and this principle of jurisdiction thus 

departs from “the classical understanding of the law of jurisdiction as a law that 

protects the interests of sovereign States”.1126 A rule of subsidiarity allows states 

to contain some sovereignty over when to adjudicate cases, and at the same time 

the universal value of enforcing atrocity crime norms would be protected. With 

such a rule, states may not escape the responsibility to provide procedures, or 

obstruct trials in other states, but it would allow sovereignty based arguments to 

influence the exercise of civil jurisdiction. Strengthening the obligations on states 

 
1122 Eur.Ct.H.R., Al-Adsani v. United Kingdom, App. No 35763/97, Judgment of 21 November 

2001, Judge Pellonpää’s concurring opinion; Higgins, 1994, p. 56. 
1123 The draft Article concerning crimes against humanity explicitly refers to presence of the 

offender as a condition for the exercise of universal jurisdiction, Draft Article 6(2). 
1124 McKay, 2003, p. 294. 
1125 As proposed by Ryngaert, 2008, p. 186.  
1126 Ibid. 
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in relation to atrocity crime victims this moderate way may be attractive to 

reluctant states. 

The suggestions made here would contribute to achieving better 

correspondence between the legal space for reparations and prosecution. The 

suggestions would also reinforce the international legal framework for 

prosecution of atrocity crimes. The study has provided arguments for making 

such changes, hopefully convincing states formerly not committed to taking 

justice initiatives for victims of atrocity crimes to change their position. If 

implemented, these suggestions can lead to improved access to justice for those 

victims. 
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