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In the tumultuous political climate following Brexit, the European integration lives on borrowed time. With the 

ever-increasing need for democratic legitimacy on the EU stage, the ‘Early Warning Mechanism’ is viewed by 

many as the last salvation. Since its introduction to the EU with the Treaty of Lisbon of 2007, it has been used 

to trigger a subsidiarity test three times, issuing so called ‘yellow cards’ to the Commission, and forcing it to 

review its proposal on grounds of subsidiarity. However, the Commission has ruled in favor of itself at every 

instance, making both the EU and the Member States question its efficiency. By presenting the three yellow 

cards, this study aims to scrutinize the Commission’s and the Member States’ involvement in the EWM while 

discussing their views on subsidiarity as a whole.   
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1. Introduction  

  

For years, the leaders of Europe have played along with the belief that there are no politics within 

the European Union.1 According to them, the EU works through neutral institutions, and a 

consensus-based decision-making process, notoriously absent of politics. For the public, this 

happy concoction is epitomised by the waving hands of the heads of states of the Member States 

at every bi-annual summit meeting.  

Under the surface, however, the EU has been characterized by political chaos since its 

very beginning in 1957, and the political battles are numerous and multifaceted. In the past, these 

battles were primarily about how far and how fast European integration should and could 

proceed.2 Today, however, the battles are about how the European socio-economic policies shall 

be reformed, and what influence the European member states should have over this process.  The 

architecture of the Union has developed immensely since the early days of the European 

integration project, and today the EU faces new issues that call for a more open political debate at 

European level. Of the many democratically innovative procedures that came with the Lisbon 

Treaty, the perhaps most distinguished one was the “Protocol on the Application of the Principles 

of Subsidiarity and Proportionality.”23 This stipulation allowed the national parliaments to have a 

direct impact on the decision-making process of the EU, by way of the  

‘Early Warning Mechanism’.  

Today, several factors have created a gap between the will of the Member States and the 

will of the Commission. Britain's withdrawal from the EU proved that the European attempts to 

satisfy public needs for democratic influence were inadequate, and political scientists and legal 

scholars throughout the EU now question whether the mechanisms already in place are sufficient, 

or if the EU is in dire need of a democratic reform.  

  

  

  

  

                                                 
1 Hix, Simon. What’s Wrong with the European Union and How to Fix It. 2008. London. Polity Press. (p.13) 2 

Hix, Simon. 2008 (p.13)  
2 The European Commission. Consolidated version of the Treaty on the Functioning of the European Union. Protocol (No 2) on the 

application of the principles of subsidiarity and proportionality. Official Journal of the European Union 09/05/2008 P. 0206 - 0209. C  
3 /207 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF  (fetched 2018-04-21)   

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:310:0207:0209:EN:PDF
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1.1 Aim of the study and research questions  

  

Provided that the goal of the EWM is to combat the decreasing popular legitimacy of the Union 

by way of solving the ‘democratic deficit’ present on European level, it would be of interest to 

investigate whether the EWM truly has potential to solve this. This however proved to be a far 

too ambitious task, and indeed something the EU itself has been trying to research for decades. 

Instead, this paper will shine light on the institutional aspects of the EWM, and examine the role 

of the Commission and the MS within the EWM by first providing a short background to the  

European democratic development and then presenting the three ‘yellow cards’.   

  

The paper will answer the following questions:  

- How did the Commission justify its decisions in the ‘yellow cards’? On what grounds?  

- How do the Commission and the MS view the principle of subsidiarity? Are there 

noticeable differences?   

  

In regard to EU ‘democracy’, this paper will only consider the institutional aspects of the EWM 

contra democracy, will not analyze the eventual connotation the processes and/or drafts may have 

on grass-root level in the EU as these are deemed too far-reaching and impossible to detail within 

the allocated time-frame.   
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1.2 The democratic development of the EU  

  

The early stages of the European governing were said to be based on “permissive consensus”, a 

highly technocratic rule, where the vast majority of policies were drafted by the political elite.4 

As the public were not consulted, their interest was negligible, which effectively justified the use 

of ‘output legitimacy’.5 However, as the Court of Justice of the European Union further defined 

the legal body of the EEC, the diminishing influence of the national parliaments became evident, 

and the lack of democratic influence was viewed as problematic.6 In an attempt to cure the EC 

from this ‘democratic deficit’, the European Parliament was granted a new set of powers, with 

additional influence in the budgetary and legislative procedures. Additionally, in 1979 the 

European Parliament became the first directly elected body of the EEC. Slowly but surely, the 

Union had started to resemble a bicameral parliamentary democracy.   

The outcome of the failed Constitutional Treaty of 2004 added another conceptual layer to 

the notion of EU ‘democracy’. The constituent part required to create and revise EU 

constitutional rules was in a conflicting position, where reforms were needed, but the legitimate 

ground for them was lacking.6 Previously, all treaty revisions were drafted behind the huis clos of 

IGC’s, but as the new discourse called for a more open political debate, the Constitutional Treaty 

had been viewed as the last bastion where the cure for the democratic deficit could be found. 

With innovative ‘solutions’ such as online consultation and debates open to the public, its 

downfall was fundamentally devastating to the political decision-makers, underlining the 

impossibility of making the EU's democratic basis dependent on a constitution.   

Taking elements from the constitutional draft, a new treaty was proposed. While far less 

democratically innovative, the Treaty of Lisbon further developed the transfer of parliamentary 

powers to the national parliaments, incorporating the newly risen voices of the people in various 

political settings. Furthermore, the new draft included provisions expressly defining the 

democratic basis; Article 10 of the Treaty of the European Union that the EU should "rely on 

representative democracy", which underlines the representative role of the European Parliament, 

appointing the European Council and the Council of Ministers responsible for national 

                                                 
4 Cini, Michelle & Pérez-Solórzano B. Nieves. European Union Politics. 4: e uppl. Oxford: Oxford University Press. 2013 (p.342)  

5 See David Easton’s definition of legitimacy within a political system. Easton (1965, p.29–30) 6 

Cini, Michelle & Pérez-Solórzano B. Nieves. 2013 (p.343)  
6 See “Intergovernmental Conferences”, the formal procedure for negotiating amendments to the founding treaties of the European 

Union, used prior to the introduction to the Lisbon Treaty of 2007.  
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parliaments, while also mentioning the power the national parliaments hold. In addition, Article 

11 introduces the Citizens Initiative, a tool allowing the European citizens the power to request 

drafts on their behalf, an element that can be defined as participatory democracy.7  

  

1.3 Key terms  

  

Some of the terms used in this paper may require some understanding of the structure of the 

European Union, as well as familiarity with the policy-making process. To facilitate the reader, 

the three most important terms, ‘democratic deficit’, ‘the principle of subsidiary’ and the ‘early 

warning mechanism’ have been defined.  

  

1.3.1 Democratic deficit  

  

In regards to the notion of ‘democratic deficit’ in the context of EU legitimacy, it refers to  

“(...)the idea that the transfer of political power from national to EU (level) has not yet been 

accompanied by sufficient democratic influence at European level”8.9 This definition is rather 

simplistic, and to begin to understand this concept, one must recall the reasons given for need for 

democracy within the EU at all. As the EU performs actions similar to that of a government, it 

must by all accounts be defined as a “political system”, and therefore the issue of democratic 

accountability is immediately raised.10 Furthermore, as the representative part of the EU 

governing lies within the MS themselves, they are fundamentally important for the functioning of 

the EU. As such, it may be stated that without sufficient democratic power to the MS, the EU 

cannot operate. Furthermore, there also needs to be a well-functioning machinery of delegation 

between the representatives and the citizens. It is here that the problem of democratic deficit 

begins to take shape. Within the EU, the mechanism for delegation and accountability is much 

larger than that of an average national government and is much more difficult to properly 

manage. Hence, the EU continuously imposes new ways to simplify and strengthen the 

delegation and accountability, with elections to the European Parliament being an example of 

this.11 However, these mechanisms that in essence are intended to increase the control 

                                                 
7 Cini, Michelle & Pérez-Solórzano B. Nieves. 2013 (p.350)  

8 Cini, Michelle & Pérez-Solórzano B. Nieves. 2013 (p.342)  
9 David, Matthew & Sutton, Carole D. Samhällsvetenskaplig Metod. Lund: Studentlitteratur AB. 2017. (p.27-28)  
10 Hix, Simon. 2008 (p.59)  
11 De Wilde, Pieter. Why the Early Warning Mechanism Does Not Alleviate the Democratic Deficit. SSRN Electronic Journal.  
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parliaments have over their own government's actions in EU decision-making should be 

evaluated in this light: do they increase the responsibility the national parliaments have vis-a-vis 

their citizens?.   

  

1.3.2 The Principle of Subsidiary  

  

The principle of subsidiary, as used in the case of the EU, is one of the general principles of 

European Union law.12 Under this principle, the EU shall only have mandate to regulate in areas 

where it has competence. Officially established with the introduction of the Treaty of the  

European Union in 1992, the principle of subsidiary has roots in the earlier ‘European Charter of 

Local Self-Government’, proclaiming a favoritism for governance as decentralized as possible.  

The current definition can be found in the Article 5(3) of the TEU, and differentiates 

between the two applications of the principle, ‘added-value’ and ‘necessity’: “under the principle 

of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act 

only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by 

the Member States, either at central level or at regional and local level, but can rather, by reason 

of the scale or effects of the proposed action, be better achieved at Union level.”13   

  

  

1.3.3 The Early Warning Mechanism  

  

The ‘Early Warning Mechanism’, also known as the “yellow card procedure” or simply the 

EWM, is evoked by allowing national parliaments to send in a so-called ‘reasoned opinion’ to the 

EU institution they considered in breach of the principle of subsidiarity, leading to a card being 

dealt to the institution, forcing the Commission to review the legality of such act (on the basis of 

the principles laid out in Art. 5 TEU).  

The procedure begins when the national parliaments and chambers receive a proposed legislation, 

and from there on have eight weeks to evoke a reasoned opinion, “...stating why it considers the 

draft in question does not comply with the principle of subsidiarity.14” In short, this implies that 

                                                 

January 2012 (p.7) (fetched: 2018-07-27)  

12 The European Parliament. “The Principle of Subsidiarity.” Fact Sheets on the European Union - 2018 

http://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.2.pdf   

13 Treaty of the European Union. Article 5(3)  
14 Protocol (No 2) on the application of the principles of subsidiarity and proportionality. Article 6  

http://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.2.pdf
http://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.2.pdf
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the Member State in question finds that the EU with this proposed legislation infringes on either 

the MS’s own policy area without substantially improving it (added-value), or acts outside of its 

competences entirely (necessity).   

The motivation as to why the national parliament/chamber finds that the EU acts outside 

its competences is essential to the RO, as the burden of proof is on the MS. This RO may then be 

sent to either “the Presidents of the European Parliament, the Council and the Commission”, 

depending on what institution is responsible for drafting the legislation in question. Lastly, RO’s 

may come from one of the 15 unicameral Parliaments, and counts as two votes, or from either of 

the (as of Brexit) 12 bicameral Parliament’s two chambers which each count as one singular vote. 

In total, there are 54 votes available.   

If the number of RO’s exceed a certain threshold, typically ⅔ of the votes, a yellow card 

is issued, forcing the Commission to review the draft and "may decide to maintain, amend or 

withdraw" it. "Reasons must be given for this decision".15   

Further making use of the football analogy, an “orange card” is issued in the cases of the received 

votes comprising of an absolute majority. In the cases of an orange card, in addition to reviewing 

and deciding to keep or discard the draft, the Commission must also justify why they consider it 

does not breach the principles of the EU. Lastly, there is an “red card” of sorts, allowing for 

individual MS to bring a case directly to the CJEU, and despite its misleading name does not 

have the power to stop a legislation. As the EWM has not triggered nor dealt any orange or red 

cards, this paper will not concern them.  

  

                                                 
15 Protocol (No 2) on the application of the principles of subsidiarity and proportionality. Article 7(2)  
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2. Method and data  

  

As previously mentioned, studying the European democracy and its many challenges within the  

EWM was deemed too advanced for a paper of this magnitude, and therefore quickly discarded.  

Instead, I began questioning the ‘yellow cards’ themselves, rather than the mechanism. With the 

new scope of the essay, what could they themselves say about the functioning of the EWM? 

Given the nature of the mechanism as well as the EU itself, I knew that the Commission surely 

had to have given express reasons for its decision and viewed this as the fastest route to 

understanding the Commission’s reasoning. I decided to study the three Commission proposals 

that received ‘yellow cards’. Following this path, I concluded that my research would be 

conducted as a qualitative case study. I found that case studies were the ideal method of research 

for my problem, as case studies enables for detailed descriptions and seek to explain certain 

aspects of a situation.1617   

There are a number of considerations that are important to clarify in carrying out a case 

study, particularly in regards to defining the ‘case’.18 As the EWM operates on several levels, 

both vertically and horizontally, in addition to dealing with concerns relating to democratic  

legitimacy, I wish to clarify that it is the ‘yellow cards’ that are the study objects in this paper, 

and not the Commission or the MS.19 The EWM is merely the mechanism which allows for  

‘yellow cards’ to be dealt to proposals, but said cards themselves actually comprise of two 

documents: the proposal in question and the Commission’s response and reasoning.  

With regards to the primary purpose of the paper, I reasoned that a summary of each of 

these ‘yellow cards’ would grant the reader a comprehensive and pertinent background to the 

verdict, while not clouding the paper with redundant information relating to the legislative 

thought process of the EU.   

There were however alternative ways the research could be conducted. A policy analysis 

was also considered, as it could capture the reasoning behind the development of the EWM in a 

better way.20 If I had chosen this method, the method of analysis best suited would be Carol 

                                                 
16 David, Matthew & Sutton, Carole D. Samhällsvetenskaplig Metod. Lund: Studentlitteratur AB. 2017. (p.149)  
17 Denscombe, Martyn. Forskningshandboken - För småskaliga forskningsprojekt inom samhällsvetenskaperna. Studentlitteratur  

AB. 2018. 4th edition. (p.54)  

18 David, Matthew & Sutton, Carole D. 2017. (p.179)  

19 David, Matthew & Sutton, Carole D. 2017. (p.179-180)  

20 David, Matthew & Sutton, Carole D. Samhällsvetenskaplig Metod. Lund: Studentlitteratur AB. 2017 (p.27)  
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Bacchi’s WPR-analysis.21 The method identifies the policy-makers’ so-called “problem 

representation”, and then critically reviews it. What assumptions are behind the policy? What are 

the effects of the policy? Which groups benefit or experience a disadvantage and where and how 

the problem arises?  

This analysis method has obvious strengths: in a policy analysis you have the opportunity 

to examine the message behind the thought and could provide a strong foundation for discourse. 

22 It also offers continuity in analysis, which is a major advantage over other analytical methods. 

Furthermore, a policy analysis fits the choice of research subject and research question as a whole 

and can be adapted depending on what is to be analyzed. While this method admittedly caught 

my eye, I decided to discard it, as it made studying the ‘yellow cards’ in light of my scope very 

difficult. One big drawback with WPR-analysis is the focus on the problematization. Since 

problem representation tends to be embedded in multiple layers of a policy, this approach means 

more than one single exercise. It requires repeated application of the above-mentioned six 

questions at different stages of the analysis, which would be incredibly time-consuming and give 

results that differ completely from the initial problem formulation. As my questions specifically 

require answers to the reasoning, I found that analyzing the problems would not give sufficient 

answers to said questions, and instead make the conclusion difficult to comprehend.   

The empirical material used in this paper is comprised entirely of documents from the 

European Commission. The drafts and communications themselves are the raw material, in other 

words textual data.23 Textual data such as policy documents is useful in a qualitative study for 

two reasons: on the one hand, textual data tends to survive its author, and thus can be used for 

academic research longer than other types of data, and on the other hand, textual data is 

‘nonreactive’. This is of great importance, as it ensures that the data I use is the same as the data 

other researchers have used. As the material is derived from the Commission itself, it stems from 

primary sources that are both authentic and credible.24 The entirety of the material used in this 

paper is public and easily accessible.  

  

                                                 
21 Bacchi, Carol. Analysing policy: What’s the problem represented to be? French Forest, N.S.W.: Pearson. 2009 (p.2)  

22 Ahrne, Göran och Svensson, Peter, red. Handbok i kvalitativa metoder, Lund: Liber. 2015 (181-182)  
23 David, Matthew & Sutton, Carole D. 2017. (p.159)  

24 David, Matthew & Sutton, Carole D. 2017. (p.29, 163)  
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3. Previous research and theoretical framework  

  

The previous research on the EWM was a major factor in deciding the subject. Deciding against 

the route of gathering data from Eurostat and analyzing the popular support for the EWM/EU, I 

chose to inspect the textual data itself. While decidedly unpopular among researchers, a few 

studies by political scientists and legal professionals alike have shone light on the constitutional 

aspects of the EWM, focusing on the politics involved in the of submitting RO’s, with others 

attempting to explain the reasoning behind these RO’s - specifically in regards to its potential to 

serve as a tool for the national chambers to ‘co-legislate’.25 Overall, it is evident that research 

regarding the EWM has changed rapidly over time. Initially, studies were cautiously positively 

set on the potential of the EWM, while not too convinced it would solve the democratic issues the 

EU had.26 However, while newer studies still tend to focus on the political motivations  

behind RO’s, and on the functioning of the EWM itself, there is little focus on the democratic 

aspects of the EWM. For a mechanism created with the expressly stated purpose to provide the 

Member States with more democratic input, it is surprising that there is no follow-up on whether 

this initiative was successful or not.  

One of the few esteemed political scientists who attempted to fill this gap of research with 

focus on the political aspects of the EWM is Ian Cooper who has written several papers on the 

functioning of the EWM, particularly in regard to its potential to alleviate the EU of its 

democratic deficit. In his papers, Cooper often cites his own research, ostensibly due to lack of 

other relevant research. Cooper is generally positive to the EWM as a whole, welcoming the 

change of powers that came with the Treaty of Lisbon, and calling the MS the “watchdogs of 

subsidiarity”.27  

Others, such as Pieter de Wilde disagrees with Cooper, stating “I do not agree that the EWM is a 

step in the right direction, let alone a solution”.28 De Wilde expresses strong dislike for the  

“negative constitutional check” the EWM presents the national parliaments with, and proposes an 

alternative method to solve the democratic deficit. De Wilde primarily studied the gearwork of 

the EWM, and analyzed several issues with the structure of it in regard to its purpose to alleviate 

                                                 
25 See Cooper (2012; 2016) Williams (2015) and Burgers (2016),   
26 See Dougan (2003), Kokott & Ruth (2003), Dashwood (2004) and Peters (2004)  

27 Cooper, Ian. The Watchdogs of Subsidiarity: National Parliaments and the Logic of Arguing in the EU. Journal of Common Market 

Studies. 2006.   

28 De Wilde, Pieter. 2012 (p.4)  
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the EU of the democratic deficit. While de Wilde’s research is the one that most closely 

resembles my own, we have taken two very different approaches. While I focused on all three  

‘yellow cards’, de Wilde’s article was written at a point where there had only been one issued 

‘yellow card’, and therefore did not have the data that I do. As such, his conclusion was biased 

and negative towards the EWM, calling it obsolete and essentially a front for the EU to prove that 

they indeed are taking the democratic challenges seriously. However, while his research has no 

mention of the importance of the RO’s, de Wilde does acknowledge the different views the 

Commission and the MS have of the principle of subsidiarity.  

The EWM is also frequently mentioned by political scientists discussing the progress of  

European integration. Following the birth of the so-called ‘Lisbon legitimacy paradox’ or simply  

‘legitimacy paradox’, these scientists have closely monitored the behavior of the MS within the 

avenues of cross-border cooperation such as the EWM. In line with this intergovernmental 

perspective, it stands to reason that the MS would only allow for cooperation a la the EWM if 

they saw themselves emerging victorious in the political scramble. Therefore, scientists such as 

Andrew Glencross and Philipp Kiiver express worry that the EWM is in fact not a tool for 

democracy, but rather a gateway to further control.2930   

This view (and perhaps worry) is also present in briefings issued by the European Parliament, in 

addition to calling the mechanism “too narrow and of limited political attractiveness”.31  

  

                                                 
29 Kiiver, Philipp. The Early Warning System for the Principle of Subsidiarity: Constitutional Theory and Empirical Reality. London:  

Routledge 2013 (p.160-173)   

30 Glenncross, Andrew. The European Council and the legitimacy paradox of new intergovernmentalism: constitutional agency meets 

politicisation. Journal of European Integration, 2016 VOL. 38, NO. 5, (p.497–509) (fetched 2018-07-27)  

31 Subsidiarity as a means to enhance cooperation between the EU Institutions and National Parliaments. Policy Department for  

Citizens' Rights and Constitutional Affairs. (p. 8-10)  

http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/583131/IPOL_BRI(2017)583131_EN.pdf  

http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/583131/IPOL_BRI(2017)583131_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/583131/IPOL_BRI(2017)583131_EN.pdf
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4. The ‘Yellow Cards’  

  

In this chapter the three ‘yellow cards’ will be summarized. While is important to the purpose of 

this essay that the wording of the Commission is kept as close to its original state as possible, the 

summaries will be kept short in regard to the legal draft itself, and focus primarily on the  

Commission’s statement of the principles of subsidiarity and proportionality.  

  

4.1. The First Yellow Card  

  

Summary  

In late May 2012, the first ever ‘yellow card’ was issued as a result of RO’s received by the 

chambers of seven Member States. The draft, nicknamed Monti II, was proposed just two months 

prior by the European Commission and was regarded as highly controversial, and potentially 

harming to EU workers. The proposal intended to limit EU worker’s right to strike, which was 

contradictory with several instances of present EU law.32 Following a subsidiarity test, the 

Commission concluded that while the principle of subsidiary had been upheld, the draft was 

based on a faulty legal basis, and consequently withdrew the proposal.  

  

Facts  

The Court ruled in the Viking and Laval cases that the right to trade union action, i.e. right of 

strike is a fundamental right that is enshrined in the general principles of European Union law 

whose compliance the court must guarantee.33 The Court also explicitly stated that, since the 

European Union has not only economic but also social purpose, the Treaty-based rights to free 

movement of goods, persons, services and capital must be set against the social policy objectives, 

better living and working conditions, adequate social protection and dialogue between employers 

and workers. Furthermore, the court found that the right to take union action to protect workers 

constitutes a legitimate interest which, in principle, justifies restrictions on the  

Treaty-based fundamental freedoms.  

                                                 
32 Cooper, Ian. A yellow card for the striker: national parliaments and the defeat of EU legislation on the right to strike. Journal of  

European Public Policy, 22:10, 2015 (p.1406-1425)  

https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true (fetched 2018-04-15)  

33 European Commission. “Proposal for a COUNCIL REGULATION on the exercise of the right to take collective action within the 

context of the freedom of establishment and the freedom to provide services” COM/2012/0130 final - 2012/0064 (APP) (p.2) 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en (fetched 2018-04-22)  

https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://www-tandfonline-com.proxy.ub.umu.se/doi/pdf/10.1080/13501763.2015.1022569?needAccess=true
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0130&from=en
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In spite of this clarification, the Court's rulings have triggered a comprehensive, intensive debate 

on the implications for the protection of posted workers and further, to what extent unions shall 

work to protect workers' rights in cross-border situations. The debate particularly concerned the 

differated opinions on whether existing EU rules are sufficient to protect workers' rights in the 

context of freedom to provide services and freedom of establishment. Many stakeholders 

expressed their views, including social partners, politicians, lawyers and researchers. Some 

debaters welcomed the ruling as a long-standing clarification of internal market rules, while 

others interpreted the rulings of the Court that economic freedoms take precedence over the 

exercise of fundamental rights and that they allow or even directly invite social dumping and 

unfair competition. In particular, the critics have emphasized that the Court of Justice has stated 

that the right to collective action, including strike duty, is a fundamental right that is part of the 

general principles of European Union law, but expressly stated that "the exercise of this right may 

nevertheless apply to certain restrictions. These restrictions would specifically impede the ability 

of the trade unions to act in order to protect workers' rights.  

  

Rules  

Under Article 3 (3) of the Treaty on European Union (TEU), the single market aims at promoting 

a competitive social market economy in which full employment and social progress are sought. In 

determining and implementing its policies and activities, the European Union shall take account 

of the requirements associated with the promotion of high employment, guarantees for full social 

protection and the fight against social exclusion.34 With the Treaty of Lisbon, the status of 

fundamental rights in primary law has been strengthened by the fact that the European Union 

Charter of Fundamental Rights (the Charter) now has the same legal effect as the Treaties.35 The 

Court has also found that the Union has not only an economic but also a social purpose, and the 

right under the Treaty on the Functioning of the European Union (TFEU) to the free movement 

of goods, persons, services and capital must therefore be applied in accordance with the 

objectives of social policy, which, in accordance with the first paragraph of Article 151 of the 

TFEU, inter alia, “improved living and working conditions, proper social protection and  

                                                 
34 Treaty on the Functioning of the European Union. Article 9  
35 Treaty on the European Union. Article 6  
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dialogue between management and labour.”36 Under Article 152 of the TFEU, the Union 

recognizes and promotes the importance of the social partners at Union level, taking into account 

the differences in national systems. It will facilitate dialogue between the social partners with 

respect to their autonomy.  

Although strike duty is not always explicitly mentioned in the instruments in question, 

the right to resort to collective action as a complement to the right to collective bargaining is 

confirmed in various international instruments signed or co-operated by the Member States.38 

For example, the European Social Charter, signed in Turin on 18 October 1961, which is 

explicitly mentioned in Article 151 of the TFEU, and ILO Convention No 87 of 9 July 1948 on 

Freedom of Association and Protection of Organizational Law. Additionally, the provision is 

included in instruments developed by Member States at EU level and in the Charter adopted in 

Nice on 7 December 2015 and incorporated into the primary law of Strasbourg on 12 December 

2016. It is also has standing constitutional protection in the constitutions of several Member 

States.  

It can be mentioned here that the right to collective bargaining is expressly recognized in 

Article 28 of the Charter of Fundamental Rights of the European Union, and in the event of 

conflicts of interest includes the right to take collective measures to defend interests, including 

strikes. However, as both the European Court of Justice and the European Court of Justice 

emphasized, the right to strike is not unlimited and its practice can be linked to restrictions that 

may also follow from national constitutions, laws and practices. According to Article 28 of the 

Charter, it shall be exercised in accordance with Union law and national laws and practices.  

  

Arguments  

Judgments of the Court in the Viking Line, Laval and Rüffert and Commission v Luxembourg 

2007-2008 led to an intensive debate on the consequences of the freedom to provide services and 

freedom of establishment for the protection of workers 'rights and the task of trade unions to take 

care of workers' rights in cross-border situations.37 European trade unions and certain political 

                                                 
36 COM/2012/0130 final - 2012/0064 (APP) (p.3) 38 

COM/2012/0130 final - 2012/0064 (APP) (p.4)  

  

37 2012/0064 (APP) (p.4-5)    
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groups in the European Parliament see the judges as workers-friendly, and want the legislation to 

be amended to clarify the legal situation and to prevent courts from making decisions that 

contradict what they regard as employees' interests. Therefore, they have expressed two wishes:  

“A revision of the Posting of Workers Directive (Directive 96/71/EC) to include a reference to 

the principle of ‘equal pay for equal work’ and allow the ‘host Member State’ to apply more 

favourable conditions than the core terms and conditions of employment in accordance with  

Article 3(1) of the Directive”; and “the introduction of a ‘Social Progress Protocol’ in the Treaty 

to give priority to fundamental social rights over economic freedoms”38  

  

Other stakeholders have expressed different views, welcoming the more clearly defined legal 

situation brought about by the court's decisions. Many Member States have expressed similar 

views, with some Member States (Sweden, Germany, Luxembourg and Denmark) have changed 

their legislation to comply with the judgments.   

   The Viking and Laval judgments of the Court of Justice showed the opposition 

between the single market and the social dimension in two ways. Firstly, the objectives indicated 

the need to make the right balance between trade unions exercising the right to collective action, 

including strike duty, and the Treaty-based economic freedoms, namely freedom of 

establishment and freedom to provide services.39 Secondly, they raised the question of whether 

the Posting of Workers Directive was still a sufficient basis for the protection of workers' rights, 

given the different social and labor conditions in the Member States. In particular, the practical 

application of the Directive was questioned. The two issues are closely linked, but they need to 

be addressed in different ways to balance the internal market and social requirements. In line 

with the strategy for the European Union's concrete application of the Charter of Fundamental 

Rights, people must actually be able to enjoy their statutory rights when they are in an EU-

regulated situation. The clarification of these issues should also not be transferred to the 

European Court of Justice or the national courts. Finally, strike duty should not be diluted to an 

empty slogan or legal abstraction.     Together with the draft implementing directive, it is a 

targeted effort to clarify the interaction between the exercise of social rights and the exercise of 

                                                 
38 COM/2012/0130 final - 2012/0064 (APP) (p.5)  

39 2012/0064 (APP) (p.8)  
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the Treaty-based freedom of establishment and the freedom to provide services in the EU, in 

accordance with one of the Treaty's most important objectives, a "competitive social market 

economy" without undermining the Court's settled case-law. The purpose of this proposal is to 

clarify the general principles and applicable rules at EU level for the exercise of the fundamental 

right to take collective action in relation to freedom to provide services and freedom of 

establishment, including the need to reconcile them in cross-border situations. The scope is not 

only temporary posting of workers to another Member State for cross-border provision of 

services but also any planned restructuring or relocation involving more than one Member State.  

  

Legal basis  

The Commission deems a regulation to be the most appropriate legal tool to clarify the general 

principles at EU level so that the exercise of fundamental rights to take collective action can be 

combined with the rules of internal market in cross-border situations.40 As a regulation is 

directly applicable, the rule of loss and legal entities decreases gain greater legal certainty by 

clarifying the applicable legislation in a more uniform manner way. The clarity and simplicity of 

legislation is particularly important for small and medium-sized enterprises. It cannot be 

achieved by a directive which, in itself, is only binding on the outcome should be achieved, 

while national authorities can freely choose the method.  

  

Subsidiarity and proportionality  

As the necessary powers are not expressly provided for in the Treaty, this Regulation builds on 

Article 352 of the Treaty on the Functioning of the European Union. Pursuant to Article 153(5) 

of the same treaty, the right to strike is exempted from the issues that can be regulated at EU 

level by minimum requirements in directives.41 However, the rulings of the Court have clearly 

shown that the mere fact that Article 153 does not apply to strike duty does not in itself exclude 

collective measures from the application of EU law. The Commission states that since the 

objective of the Regulation is “to clarify the general principles and EU rules applicable to the 

exercise of the fundamental right to take industrial action within the context of the freedom to 

                                                 
40 COM/2012/0130 final - 2012/0064 (APP) (p.10-11)  

41 2012/0064 (APP) (p.11)  
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provide services and the freedom of establishment...” it requires advanced cross-border 

cooperation and by nature cannot be achieved by the Member States without assistance by the 

EU.42 

 

In addition, according to the Treaty, all initiatives in this area must respect not only the 

independence of the social partners but also the different social models and diversity of the 

social partners systems in the Member States. Furthermore, compliance with the principle of 

subsidiarity is guaranteed by the proposal recognizing the task of national courts to determine 

the facts and assessing whether the measures aim at legitimate goals, “are appropriate and do not 

go beyond what is necessary to achieve the objectives.”43 In addition, existing national 

constitutions and procedures for the exercise of strike duty, including forms of alternative 

dispute resolution, are not recognized, which are not changed or affected. The proposal does not 

imply new forms of informal settlement of labor disputes at national level, which would have led 

to a form of prejudicial control of trade unions' actions, but it is limited to highlighting the 

alternative dispute settlement systems in a number of Member States. The Commission states 

that the principle of subsidiarity is upheld.  

  

Conclusion  

Following the 17 RO’s received from various NP, the Commission withdrew the proposal.   

As the Commission proposed the legislation via a ‘Special legislative procedure’ with required 

consent from the European Parliament, both the EP and the Council were invited to review the  

RO’s. After an undisclosed discussion among the institution, the Commission ultimately decided 

to withdraw the proposal, while maintaining that the principle of subsidiary had been upheld.44

                                                 
42 COM/2012/0130 final - 2012/0064 (APP) (p.11)  

43 COM/2012/0130 final - 2012/0064 (APP) (p.11)  

44 Official Journal of the European Union, C-109, 16 April 2013. https://eur-

lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=OJ:C:2013:109:FULL&from=EN (fetched 2018-04-21)  
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4.2. The Second Yellow Card  

  

Summary  

The second yellow card procedure was triggered in 2013 following RO’s from eighteen 

chambers of MS. While the majority of the RO’s were positive towards the proposal’s intended 

establishment of a European Public Prosecutor’s Office, they raised concerns in regards to the 

Office’s competence and structure. After a brief review, the Commission concluded that all 

arguments were justified on basis of ‘added-value’, and retained the proposal.  

  

Facts  

The Union and its Member States have an obligation to protect the Union budget, but in reality, 

the Union has little control over Member States' expenditure and virtually no powers to intervene 

in cases of criminal abuse of EU funds.45 The vast majority of the EU budget is managed by 

national authorities (for example, when awarding public procurement grants financed by the EU 

budget), and criminal investigations or prosecution of crimes that harm the Union budget are 

among the competences of the Member States. Criminal investigations of fraud and other crimes 

against the EU budget are often hampered by different legislation and uneven enforcement in the 

Member States. National law enforcement agencies, prosecutors and judges of the Member 

States decide on the priorities laid down in national criminal law and on the basis of national 

criminal law and procedural rules and, if so, how they will intervene in order to protect the 

Union budget. This means that the level of protection of the Union's financial interests varies 

considerably between Member States. The number of successful prosecutions in crimes against 

the EU budget also varies considerably between Member States, which shows that there is a gap 

in the existing protection systems, and this in turn shows a need for corrective measures.  

  

  

  

                                                 
45 European Commission. Proposal for a COUNCIL REGULATION on the establishment of the European Public Prosecutor's 

Office.COM(2013) 534 final 2013/0255 (APP)   

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013PC0534&rid=1 (fetched 2018-05-02) (p.2) 48 

COM(2013) 534 final 2013/0255 (APP) (p.4) 
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Rule  

The legal basis for the proposal is Article 86 of the TFEU. The following is stated in paragraph 

one of said Article:   

    “[I]n order to combat crimes affecting the financial interests of the Union, the Council, by 

means of regulations adopted in accordance with a special legislative procedure, may establish a 

European Public Prosecutor's Office from Eurojust. The Council shall act unanimously after 

obtaining the consent of the European Parliament”.48  

Paragraph 2 of the same Article lays down the competence of the European Public Prosecutor's 

Office:  

    “[T]he European Public Prosecutor's Office shall be responsible for investigating, prosecuting 

and bringing to judgment, where appropriate in liaison with Europol, the perpetrators of, and 

accomplices in, offences against the Union's financial interests, as determined by the regulation 

provided for in paragraph 1. It shall exercise the functions of prosecutor in the competent courts 

of the Member States in relation to such offences”.  

Lastly, paragraph 3 of Article 86 establishes the scope of the regulations under the article:  

    “[T]he regulations referred to in paragraph 1 shall determine the general rules applicable to the 

European Public Prosecutor's Office, the conditions governing the performance of its functions, 

the rules of procedure applicable to its activities, as well as those governing the admissibility of 

evidence, and the rules applicable to the judicial review of procedural measures taken by it in the 

performance of its functions”46  

  

Arguments  

Prosecution of crime targeting the EU budget currently belongs to the exclusive competence of 

the Member States and there is no Union authority in this area. These crimes can cause very 

serious damage, but despite this, it appears that they are often not investigated or filed by the 

national authorities concerned, since the resurs for criminal enforcement are limited. As a result, 

national law enforcement efforts are still often fragmented in this area, and the cross-border 

dimension of these crimes often avoids the attention of the authorities.47  

                                                 
46 COM(2013) 534 final 2013/0255 (APP) (p.4)  
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   Dealing with cross-border fraud issues would require close-coordinated investigatory efforts, 

as well as legislative measures at EU level, but at present, the exchange of information and 

coordination is not sufficiently comprehensive to achieve this, despite the reinforced efforts of 

Union agencies such as Eurojust, Europol and the European Anti-Fraud Office (OLAF), there are 

a number of problems and constraints on coordination, cooperation and information sharing as a 

result of the division of responsibility between authorities belonging to different territorial and 

areas of competence. Luckas in the legal action to combat fraud arise daily at different levels and 

between different authorities, and constitute a major obstacle to effective investigation and 

prosecution of crimes aimed at the Union's financial interests.  

   Eurojust, Europol and OLAF have a general mission to exchange information and to 

coordinate national criminal investigations and enforcement measures, but do not have the power 

to conduct investigations or prosecute themselves, only allowing them to conduct administrative 

investigations. The actions of the national judicial authorities are still often slow, the moderation 

rate is on average low and, overall, Member States' results in this area vary. As a result, the legal 

action against fraud currently undertaken by the Member States can “...not be considered as 

effective, equivalent and dissuasive, as required by the Treaty.”48 Since the Member States' 

criminal investigations and law enforcement agencies can not achieve adequate protection and 

enforcement, the Union is not only competent to act but also has an obligation to do so. This is a 

requirement under Article 325 of the Treaty from a legal point of view, but in view of the 

specific Union rules applicable in this area, the Union is also best suited to protecting its own 

financial interests, including by prosecuting crimes against these interests. Article 86 of the 

Treaty constitutes the necessary legal basis for such a new legal system aimed at overcoming the 

shortcomings of the current enforcement system.   

    The purpose of this proposal is to set up the European Public Prosecutor's Office and to 

determine the authority's powers and procedures. The proposal intends to supplement an earlier 

legislative proposal, which sets out the crimes and the penalties.49  

                                                 
48 COM(2013) 534 final 2013/0255 (APP) (p.2)  

49 European Commission. Proposal for a Directive of the European Parliament and of the Council on the fight against fraud to the 
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Subsidiarity and proportionality  

The EU has a requirement to intervene, due to the evident EU-dimension the issue poses.50 The 

measure entails the control and coordination of investigations and prosecution of EU-level 

crimes aimed at the Union's economic interests, which both the Union and the Member States are 

obliged to protect under Articles 310(6) and 325 of the TFEU. In accordance with the principle 

of subsidiarity, this objective can only be achieved at Union level in view of its scope and 

impact. The current situation in which prosecution of crimes aimed at the Union's financial 

interests is the exclusive competence of the Member States, and therefore does not sufficiently 

contribute to achieving the objective. In regard to the principle of proportionality, the proposed 

regulation is not deemed to go beyond what is necessary to achieve the objective. The main 

features of the proposal, such as the choice of applicable legislation for investigative measures, 

the European Public Prosecutor's Office’s decentralized character and the judicial review system 

have been designed to adhere to the general principles of the EU. The Union's competence to 

combat fraud and other offenses against the Union's financial interests is laid down in Articles 86 

and 325 of the Treaty, and as this Union competence does not complement the competence of the 

Member States and it has become necessary for the Union to exercise this power in order to 

safeguard the Union's financial interests more effectively, the proposed package fulfills the 

subsidiarity requirement on grounds of ‘necessity’.   

  

Conclusion  

In line with the principles laid down in the TFEU, in particular that of the subsidiary and 

proportionality, the EWM entered into force for a second time. Within the allocated eight weeks, 

the combined fourteen chambers of EU MS had sent in RO’s.51 Additionally, four chambers 

belonging to Romania, Germany, Poland and Portugal sent in formal notices expressing their 

discomfort with the new draft, and stating that they did not find it compatible with the principle 
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of subsidiary. As such, it can be said that a total of eighteen chambers out of the total 56 found 

the proposal to be in breach of the fundamental principles of the European Union. The European 

Commission confirmed that the EWM had been put in action on November 2013, and had started 

the review process.  

   The Commission reviewed the RO’s, and separated them into five categories:52  

- Arguments concerning the principle of subsidiary itself (2.2)  

- Arguments concerning the sufficient existing mechanisms (2.3)  

- Arguments concerning the ‘added-value’ of the proposal (2.4)  

- Issues concerning the structure of the proposed European Public Prosecutor’s Office  

(2.5)  

- Issues concerning the nature and scope of its competences  (2.6)  

  

Additionally, the Commission identified six other arguments, deemed to “fall outside the scope 

of the ... (EWM)”.53 Although not clearly acknowledged in the Communication Review, these 

arguments were ostensibly taken into consideration. Also noted by the Commission was that 

specific elements of various RO’s were supportive of the proposed European Public Prosecutor’s 

Office but questioned specific elements of the draft.   

  

2.2   

Three chambers originating from the United Kingdom, Cyprus and Hungary stated in their RO’s 

that they did not find that the proposal explained why the principle of subsidiarity was being 

upheld. The Commission replied that while they did provide an adequate explanation, the focus 

should be on why there was a need for the proposal. The Commission found that clarifying why  

EU action is necessary is relevant in context, and considers that “its proposal is sufficiently 

substantiated with regard to the principle of subsidiarity54.   
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2.3  

A number of chambers expressed the view that the existing mechanisms at MS level, in addition 

to the three ‘coordination tools’ (Europol, OLAF and Eurojust) were sufficient, and that EU 

action was not necessary. Furthermore, the Swedish and Slovene RO’s stated that the draft 

would be more effective if targeted towards the MS where such an action would be needed, in 

the form of a decision, rather than a full establishment of a new bureau.   

   The Commission acknowledges this idea, but states that “the situation in particular Member  

States is … not decisive in itself … (and) Union action would generally better achieve the policy 

objective.”58 As the Commission finds that no other EU or MS body has the ability to fulfill the 

objective of the draft, it is justified on the base of ‘necessity’.55  

  

2.4  

Several chambers expressed doubt regarding the ‘added-value’ of the proposal. While some  

RO’s indicated support for the proposed institution itself, the majority of RO’s questioned the 

need for Union-level action.56  

   The Commission’s rebuttal included a comprehensive review of all improvements the 

establishment of a European Public Prosecutor’s Office would bring, and considers that the  

‘added-value’ of the proposed action is evident.61  

  

2.5  

The French, Romanian and Maltese RO’s concerned the proposed structure of the European 

Public Prosecutor’s Office.57 While supportive of the establishment of the Office, the French RO 

disliked the centralised structure of it, counterproposing a collegial architecture with directly 

elected and rotating presidency.   

   The Commission replied stating that a collegial structure is not necessarily more decentralised  

                                                 
55 COM(2013) 851 final (p.8)  
56 COM(2013) 851 final (p.9) 61 

COM(2013) 851 final (p.9-10)  
57 COM(2013) 851 final (p.10)  



  

 26  

  

and ‘democratic’, and discarded the argument as it didn’t directly concern the principle of 

subsidiarity. Furthermore, the Commission declared that rotating chairs could infringe on the 

effectiveness of the Office, and were therefore not preferable over a centralised, hierarchical 

structure. The action is therefore justified on grounds of ‘necessity’.58  

  

2.6  

Yet more RO’s questioned the competence of the Office, with the Dutch, Hungarian, Romanian 

and Slovene RO’s voicing their opposition to the exclusive competence the proposition 

suggested. Both Dutch chambers, as well as the upper house of the UK were concerned the 

exclusive competence would not be compatible with the existing mechanisms in the MS.59 While 

a reasonable concern, the Commission argues that exclusive competence is deemed the most 

effective way to assure a uniform, transparent investigatory processes within the Union. As the 

proposed Office will primarily deal in cases involving the EU itself, the Union level is clear. 

Therefore, the Commission finds the exclusive competence of the Office to be justified in regard 

to the principle of subsidiarity.  

  

In light of the arguments presented by the Commission above, the proposal is in its entirety 

deemed compatible with the principle of subsidiarity and the proposal is maintained.  

    

  

  

                                                 
58 COM(2013) 851 final (p.11)  

59 COM(2013) 851 final (p.11)  
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4.3. The Third Yellow Card - May 2016  

  

Intro  

The third and most recent yellow card was triggered in 2016 in response to the Commission’s 

proposal to amend the 1996 Directive on Posting of Workers. After receiving RO’s amounting to 

22 votes from fourteen chambers, the Commission began the subsidiarity test on 11 May  

2016. Following a thorough review of the RO’s, the Commission declared that the proposal was 

not in breach of the principle of subsidiarity, and retained the proposal.    

Facts  

In its policy guidelines, the Commission announced in its 2016 work program a revised review 

of the Posting of Workers Directive to address unfair competition and promote the principle that 

the same work in the same place should be covered by the same salary. The posting of workers 

plays an important role in the internal market, especially with regard to cross-border provision of 

services.60  

“The EU established an Internal Market which is based on a highly competitive social market 

economy, aiming at full employment and social progress...61”   

Additionally, the right to provide services in fellow Member States is enshrined in the TFEU, 

where it is also stated that "restrictions on freedom to provide services in the Union shall be 

prohibited for nationals of Member States established in a Member State other than the recipient 

of the service".62 This freedom may only be infringed on by provisions justifying overriding 

public interest, provided that they are justified, proportionate and applied in a non-discriminatory 

manner, as stated in the TFEU. The 1996 Directive establishes the EU's acquis to protect and 

facilitate cross-border provision of services.63 It proposes that a basic set of working and 

employment conditions shall be applied, including (Article 3 (1) of the Directive): maximum and 

minimum working hours, wage (including overtime pay and minimum number of holiday days 

                                                 
60 European Commission. Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending  

Directive 96/71/EC of The European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the 
framework of the provision of services. COM(2016) 128 final 2016/0070 (COD). http://eur-
lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN (fetched 2018-05-15) (p.2)  

61 COM(2016) 128 final 2016/0070 (COD). (p.2)  
62 Treaty on the Functioning of the European Union. Article 56  
63 COM(2016) 128 final 2016/0070 (COD). (p.2)  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0128&qid=1469715330216&from=EN
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per year). Additionally conditions regarding the posted workers’ safety, health and hygiene and 

equal, non-discriminatory workplace treatment shall apply.64   

  

Issues  

Several million EU citizens regularly work in the territory of other Member States. The proposed 

action shall therefore aspire to clarify and increase enforcement of the current measures, while 

providing a modernised leågal framework.   

   A modernised legal framework for posting workers aspires to “...contribute to creating open 

and fair conditions for the implementation of the Investment Plan for Europe”.65 This plan will 

provide further impetus for cross-border provision of services, thus leading to increased demand 

for skilled workers, and in turn require better conditions and protection for workers’ rights.  

  

The EU's Undeclared Work forum can be beneficial in combating fraud in the posting of 

workers. Fraud in this sense refers to undeclared work, such as black wages or cash in hand - 

which means that only part of the salary is paid officially, while the remainder is given to the 

employee - false self-employment and generally bypassing national and EU laws. The EU is 

working to combat undeclared work and continues to propose new, beneficial laws. In April 

2014, the Commission proposed the creation of a forum to prevent and counteract undeclared 

work. The Forum shall bring together the supervisory authorities of all Member States and “will 

facilitate the exchange of best practices, develop expertise and analysis and support cross-border 

cooperation of Member States…”66  

  

Rule  

This proposal concerns a reform of Directive 96/71 / EC and therefore shares its legal basis, 

namely Articles 53 (1) and 62 TFEU.  

  

                                                 
64 COM(2016) 128 final 2016/0070 (COD). (p.2)  

65 COM(2016) 128 final 2016/0070 (COD). (p.3)  
66 COM(2016) 128 final 2016/0070 (COD). (p.4) 72 

COM(2016) 128 final 2016/0070 (COD). (p.4)  
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Subsidiarity and proportionality  

With concerns to subsidiarity, a revision of a present document can only be carried out by 

adopting an entirely new directive.72 As such this directive does not further discuss subsidiarity.    

As with proportionality, EU case-law states that restrictions on freedom to provide services are 

permitted only if they can be justified by overriding grounds of public interest, in particular 

concerning the protection of workers.67 The present proposal is deemed in line with this 

requirement, as proposes a limit to what is necessary to ensure the proposal’s objective.  

  

Arguments  

The Commission received RO’s from eleven MS in the central and eastern Europe (Romania,  

Bulgaria, Hungary, Poland, Estonia, Latvia, Croatia, Czech Republic, Lithuania, and the Slovak  

Republic together with Denmark), issued in response to the Commission’s attempt to amend 

Directive 96/71/1/EG, intended to further clarify the terms of employment concerning posted 

workers. This primarily included the right to equal pay “for the same work, in the same place”, 

as propagated by the president of the Commission Jean-Claude Juncker.   

   Posted workers are workers appointed to locations outside their home country, and were at the 

point of the Directive only required a pay on par with the national minimum wage.68 This was 

deemed problematic, as the employers paid a salary often substantially lower than the industry 

standard, or the wages paid by the local employers, in addition to often neglecting to pay the 

(often) mandatory bonuses. This was also ostensibly in conflict with the EU’s internal market, 

established to work for a highly competitive market.69   

   By a joint letter, Sweden, the Netherlands, Austria, France, Luxembourg and Germany voiced 

their support for a revised Directive, showing their support for the establishment of Juncker’s 

principle of equal pay.70 Furthermore, these countries pushed for the set-up of a maximum 

                                                 
67 See: ‘Rule of reason’ & Article 36 TFEU: exceptions to restrictive measures on grounds of public interest. Not to be confused with 

‘rule of reason’ in competition law.  

68 European Commission. Posted Workers. http://ec.europa.eu/social/main.jsp?catId=471&langId=en (fetched: 2018-05-24)  
69 Treaty of the European Union. Article 3(3)  
70 European Commission. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL  

AND THE NATIONAL PARLIAMENTS on the proposal for a Directive amending the Posting of Workers Directive, with regard to the  

principle of subsidiarity, in accordance with Protocol No 2. COM(2016) 505 final. http://eur-
lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN (fetched 2018-05-20) (p.5)  

http://ec.europa.eu/social/main.jsp?catId=471&langId=en
http://ec.europa.eu/social/main.jsp?catId=471&langId=en
http://ec.europa.eu/social/main.jsp?catId=471&langId=en
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0505&qid=1469715692305&from=EN
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duration of posted workers, remuneration in regard to this, as well as strengthened cross-border 

cooperation to inspect the conditions applied to the transport sector.  

  

  

Conclusion  

The yellow card was issued on May 11, 2016 when the ‘regional bloc’ reached the threshold of 

votes needed, with a total of 22 votes from fourteen chambers.71 Conjointly, six parliaments 

submitted protocols repudiating the alleged breach of subsidiarity. In June, the Commission 

initialized the preliminary hearings, conducting direct debates with the national parliaments. As 

with the previous yellow card, the Commission separated the concerns into different categories.72 

These were as following:  

  

- Arguments concerning the sufficient existing mechanisms (4.2.1)  

- Arguments concerning the necessity of Union action (4.2.2)  

- Issues in regard to MS’ competences on remuneration and conditions of employment 

(4.2.3)  

- Arguments concerning the lack of justification on grounds of the principle of subsidiarity 

(4.2.4)  

  

4.2.1  

With regards to the sufficient existing mechanisms, the Commission refers to the opinions 

received by the six parliaments, which together with the Estonian Riigikogu expressed that the 

current legislation, allowing for the MS to go “beyond” the general guidelines in regards to the 

free movement of workers as enshrined in the fundamental principles of the EU.7380 As the 

proposal’s main objective is to ensure that European workers are entitled the same rights across 

the European borders, the Commission finds it potentially detrimental to the workers that the MS 

are not currently obligated to provide them equal legal protection. Additionally, the Commission 

                                                 
71 COM(2016) 505 final. (p.3)  

72 COM(2016) 505 final. (p.5)  
73 Article 3(2) of the Treaty on European Union (TEU); Articles 4(2)(a), 20, 26 and 45-48 of the Treaty on the Functioning of the 

European Union (TFEU). 80 COM(2016) 505 final. (p.5-6)  
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states that the (current) voluntary legislation is in breach of the freedom of workers itself, and in 

dire need of a reform. Hence, the Commission does not find the proposal to be incompatible with 

the principle of subsidiary, on grounds of ‘necessity’.  

  

4.2.2  

Save for that of the Danish parliament, all RO’s state that the objective can be better achieved on 

MS level, then by Union intervenience.74 The Polish, Bulgarian and Czech RO’s in particular 

oppose the new rules presented by the proposal, specifically in regards to the collective 

agreements. The Hungarian RO disapproves the proposed use of “remuneration” as opposed to  

“minimum rate of pay” as it is found to not provide any ‘added-value’, nor clarification in 

general.   

    Recalling the adopted directives from 1996 and 2014, concerning the freedom to provide 

services, the Commision states that a uniform level of employment conditions is essential to the 

free movement of workers, and can better be achieved at Union level. The action is therefore 

justified on grounds of ‘added-value’.  

  

4.2.3  

The Danish parliament’s RO primarily concerns the fact that the proposal does not explicitly 

establish the MS competence in regard to employment conditions.75 This is clarified by the 

Commission, stating that the proposal only intended to facilitate the national legislative work, 

and as such acted on grounds of ‘added-value’.  

  

4.2.4  

RO’s received by Romania, Bulgaria, the Czech Republic, Croatia, Hungary, Latvia, Poland and 

the Slovak Republic also contained passages arguing that the justification as to why the proposal 

was needed is vague.76 The Protocol on the Application of Principles of Subsidiarity and 

Proportionality clearly states that "draft legislative acts shall be justified with regard to the 

                                                 
74 COM(2016) 505 final. (p.6)  

75 COM(2016) 505 final. (p.7-8)  
76 COM(2016) 505 final. (p.8)  
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principles of subsidiarity and proportionality. Any draft legislative act should contain a detailed 

statement making it possible to appraise compliance with the principles of subsidiarity and 

proportionality.”77  

    Referring to settled case law of the CJEU, the obligation to give reasons as to why the 

measures require Union intervention does not expressly call for a long, detailed reasoning. The 

Commission recalls previous cases where the reasoning was limited, albeit acceptable by the 

CJEU on grounds that the wording was appropriately bound by context. The Commission finds 

the wording explicit enough to not pose an issue with the principle of subsidiarity.78  

    In consideration of the above, the Commission reached the conclusion that the proposal was 

not in breach of the principle of subsidiarity, and decided to maintain it.   

  

                                                 
77 Protocol (No 2) on the application of the principles of subsidiarity and proportionality. Article 5  

78 COM(2016) 505 final. (p.8-9)  
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5. Analysis  

  

As ambitious as it is controversial, the EWM is rapidly becoming an interesting object to study 

by political scientists and jurists alike. While it has potential, the EWM appears to be flawed. It 

lacks sufficient rules and restrictions, while still being too procedurally narrow to level out the 

playing field. The three ‘yellow cards’ presented above illustrated the two very different views of 

the principle of subsidiarity, as well as two different uses of the EWM. With the recent years 

having seen an increasing desire to engage in EU-level debates, the EWM’s continuous 

substantive struggles are being questioned.   

  

  

5.1. The Principle of Subsidiarity - a legal or a political question?   

  

The root of the problems the EWM suffers is to my belief the constantly debated issue as to 

whether the principle of subsidiarity is to be defined as a legal or political concept, and in 

extension whether the EWM is a legal or political procedure. As crystal clear as the purpose of 

the EWM may seem on the outside, it lacks a settled interpretation and is shrouded in ambiguity. 

The MS and the Commission have proven to have fundamentally different understandings of 

what the principle of subsidiarity is, and how it should work. Undoubtedly, the Commission is an  

EU body of great importance. Whether it be as the ‘guardian of treaties’, or as the legal initiator, 

its involvement in a multitude of operations makes it easy to point fingers at it whenever 

something goes wrong within the EU. As the self-proclaimed ‘politically neutral’ institution, it’s 

neither its purpose, nor its goal to assure democratic input on Union level. This is essential to the 

Commission - its entire legitimacy relies on its neutrality, and its Commissioners even take an 

oath to confirm their commitment to objectivity. It is also the Commission’s job to conduct the  

‘subsidiarity test’ when reviewing returned drafts, and while this may seem like the most obvious 

choice of supervisory institution, the Commission has a strictly literal outlook on EU democracy, 

making its involvement in the EWM questionable.   

  

  



  

 34  

  

It is rather evident that the Commission holds a legal approach to the EWM. To it, language and 

explicit directives are crucial, and it relies solely on the legal definition of subsidiarity as found 

in the acquis. As such, its judgements are heavily based on whether EU intervenance is 

necessary in any shape or form, and can be justified on legal grounds. This perspective is present 

in virtually every document stemming from the Commission, in particular in the  

“Communications”, where it motivates its decisions. However, this heavy focus on the 

procedural legal aspects leads to the Commission disregarding very important issues brought 

forward by MS, because they contain arguments not considered relevant. This is especially the 

case with concerns relating to the principle of proportionality. The second ‘yellow card’ 

illustrates this perfectly, as the Commission dismissed several concerns because they were not 

necessarily based on the admittedly narrow definition of subsidiarity as found in the protocol.  

While the first ‘yellow card’ case saw the Commission withdrawing the proposal, the institution 

nevertheless held the belief that the principle of subsidiarity had been upheld, and the reason 

given for the withdrawal was tied to low support among the fellow EU institutions.   

The MS have a contrasting outlook. Finding that the current Union architecture bears  

more resemblance to a form of ‘enlightened despotism’, than a democratic union, the EU is 

shadowed by an omnipresent cry for democracy from the MS.79 For them, the vox populi is lost 

by each dimension of policy-making, and the EWM is viewed as a tool for them to inject 

themselves into EU affairs - a far cry from the decentralized democratic influence the EWM 

initially intended to proclaim, recalling the ‘Charter of Self-Government’.   

While difficult to pinpoint exactly what a MS parliament should do within the EU, it is 

generally narrowed down to two main functions: controlling the government and communicating 

with their citizens. Within the EWM however, neither of these functions are actively stimulated, 

and instead the Commission forces the MS into the position of a legal organ, where its main 

purpose is to decide whether the legislation is valid or not, rather than perform its 

communicating duties. Subsequently, the MS view the principle of subsidiarity as a political 

affair, and use the EWM as a political mechanism.  

According to protocol, the EWM may only be used by the national parliaments to conserve the 

national interests being infringed on by a proposed EU legislation. As it stands, circa 300 RO’s 

                                                 
79 Hix, Simon. 2008 (p.14)  



  

 35  

  

have been received by the Commission to date. Considering the EU institutions design 

legislations that generally comply with the principles of proportionality and subsidiary, the sheer 

volume of submitted RO’s is surprising. The content of these RO’s is equally puzzling. As 

mentioned, the principle of subsidiary works via two ways: ‘necessity’ and ‘added-value’, and as 

such it heavily restricts what is to be considered a concise RO. With the burden of proof on the 

submitting instance, a valid RO requires an exceptionally well-formulated set of arguments as to 

why the proposed legislation is in breach of the principle of subsidiary. More often than not, 

submitted RO’s appear to concern the other fundamental EU principles, primarily that of the 

conferral of competences, and proportionality.80 Additionally, it is not uncommon for RO’s to 

contain explicit provisions aiming to amend or supplement the draft, making it obviously to their 

benefit. As evidenced by the 713% increase of RO’s from 2015 to 2016, it appears that the 

chambers have shifted their use of the EWM as a tool to assure that EU policies do not infringe 

on subsidiarity, to viewing it as a method to partake in the legislative process on an EU level.81   

  

                                                 
80 Hettne, J. Making Sense of Subsidiarity and the Early Warning Mechanism – A Constitutional Dialogue? European Policy 

Analysis. 2009 (p.9, 1-12) (fetched 2018-05-15)  

81 European Commission. RAPPORT FRÅN KOMMISSIONEN ÅRSRAPPORT 2016 OM SUBSIDIARITET OCH 

PROPORTIONALITET. COM(2017) 600 final. (fetched 2018-05-15) (p.7)  
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6. Conclusion  

  

With the two parties in the EWM viewing the principle of subsidiarity in two completely 

different ways, the outcome has allowed for the mechanism to be used for non-ideal purposes. 

Ultimately, neither the Commission nor the MS use the system in the way it was ultimately 

designed to function and the intergovernmentalist behavior of the MS echoes the impossibility 

for further European integration. What this means in practice is for now unknown. It is clear that 

the EWM at its current state cannot provide the cure from the democratic deficit that the EU so 

desperately seeks. The EWM can only provide strictly procedural democratic solutions and lacks 

core elements of what is required to solve the democratic deficit. In addition to this, the parties 

involved within the EWM also lack a settled understanding of the principle of subsidiarity, 

which by all accounts is not exclusively a matter of either politics of law.   

The result of the three ‘yellow cards’ have proved that there is a need for a more 

comprehensive reading of the RO’s, considering the other principles of the EU as well as MS 

concerns, in order to assure that MS do not use the EWM for fraudulent purposes. Clearly, the 

rules for the ‘yellow card’ are tested and stretched by the MS - in ways that do not fall in line 

with the EWM. The only question that remains is whether the Commission will maintain the 

current procedural rules or shift their focus to combating the MS foul play by way of institutional 

reform. When half the chambers of the EU MS are against you, should you stand by your 

proposal, regardless of their intentions?  
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