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Abstract 

Using the events in Sweden in the autumn of 2015 as a practical example, this paper examines 

the question of whether there are circumstances when it is morally permissible for rich, 

democratic states to close their borders to asylum-seekers. To lay a common ground, the 

author starts by looking at the right of asylum-seekers, who a refugee is, and what obligations 

a host country have towards them. Thus, after looking at general human rights, and how they 

apply to the right to seek asylum, the author turns to the question of who a refugee is, and the 

difference between refugees according to the 1951 Geneva Convention, and people who are in 

need of subsidiary protection, before choosing to use UNHCR’s wider definition of a refugee. 

While acknowledging that refugees have specific rights that other persons in need of 

protection do not, all asylum-seekers are entitled to not be sent back to a place of danger 

(which is the principle of non-refoulement). Though both groups are entitled to stay on in the 

country, the temporary status for those in need of subsidiary protection raises some questions 

about integration and their standing in society and therefore the question of membership 

rights is discussed before the author returns to the events in Sweden in 2015 and argues that 

there are circumstances when it is morally acceptable for a country to close its borders to 

refugees, but that there are limitations when this can be done and for how long. Finally, it is 

argued that a system that prevents countries from having to – or choosing to – close their 

borders to refugees is needed. The author discusses whether the grounds for such a system 

could be found in the work that UNHCR does, and if the DAC agreement can be used as a 

model for fair distribution. 
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Introduction 

In 2015 close to 163,000 persons applied for asylum in Sweden, doubling the number of 

applications compared to the previous year (81,000) and tripling them compared to 2013 

(54,000). Many of those seeking asylum came from Syria (51,000), but there were also many 

unaccompanied minors1 (35,000), mainly from Afghanistan.2 The major part of those seeking 

asylum came during autumn and winter; from August to December, almost 126,000 asylum- 

seekers arrived in Sweden.3 Out of those, 18,000 unaccompanied minors arrived during 

October and November. Unsurprisingly, Swedish authorities faced a challenge in caring for so 

many people, even if they were helped by a large number of volunteers and charity 

organizations. Finally, in October 2015 the Migration Agency informed the government that 

it had problems finding housing, and in the beginning of November the agency asked that 

border controls should be put in use, since it could no longer guarantee shelter for all who 

arrived. A temporary – 10-day – control was announced, that meant that you could not enter 

the country without a valid passport or ID document.4  On November 24th, Prime Minister 

Löfven announced that Sweden would adapt its asylum legislation to the “EU minimum”, 

with the express purpose of making “more people choose to seek asylum in other countries”.5 

The change in legislation meant that Sweden would only grant temporary residence permits 

(expect to refugees relocated to the country under a quota scheme), that the right to family 

reunion would be restricted, and that border controls would continue. The new legislation was 

                                                      
1 The Swedish Migration Agency has the following definition: “an unaccompanied minor is a person under the 

age of 18 who has come to Sweden without his or her parents or other legal custodial parent”. 
2 The Swedish Migration Agency: https://www.migrationsverket.se/English/About-the-Migration-

Agency/Statistics/Asylum.html. Accessed 2019-05-06. The top three nationalities among asylum-seekers to 

Sweden in 2015 were Syria, Afghanistan and Iraq (113 700 individuals). The rest of the asylum-seekers came 

from more than 20 different nations. (Ibid.) 
3 The number of refugees who arrived at the border may in fact be higher; these are the official applications to 

the Swedish Migration Agency. It is possible that a number of people who came to Sweden did not make a 

formal request for asylum, but either continued on to Finland, or stayed on as an irregular immigrant.  
4 The Local: https://www.thelocal.se/20151112/is-sweden-closing-its-borders-no-its-not. Accessed 2019-05-06.  
5 The Guardian: https://www.theguardian.com/world/2015/nov/24/sweden-asylum-seekers-refugees-policy-

reversal. Accessed 2019-05-06. 
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put in use in May 2016 and was meant to last three years.6 However, during the first half of 

2019 it was decided that temporary residency status as a norm is to be prolonged for another 

two years7, and that border controls would be prolonged for another six months.8 

     But why should we care about how a small country in northern Europe handles asylum- 

seekers? Because I think that Sweden in the autumn of 2015 is an example of when it can be 

morally permissible for a country to close its borders. Historically, Sweden has had a policy 

of allowing virtually all asylum-seekers into the country, and on September 6th 2015 Prime 

Minister Löfven gave a speech where he declared: “My Europe does not build walls”.9 In this 

speech, the Prime Minister criticised the European Union for not taking enough responsibility 

for the Syrian refugees.10 During the following months, however, the focus of concern 

changed from the humanitarian needs of the asylum-seekers to the nation’s need to function. 

When the Prime Minister effectively closed the Swedish borders for asylum-seekers in 

November, he did so because he thought the country needed a respite: “It pains me that 

Sweden is no longer capable of receiving asylum-seekers at the high level we do today. We 

simply cannot do any more.”11 This seems to indicate that Sweden was facing a situation 

where some of its institutions were no longer working. In fact, before the border controls were 

put in use, asylum-seekers were forced to sleep in the streets, the police claimed that 

unaccompanied minors disappeared, and the country was seeing a number of refugee housing 

facilities being burnt down. I will assume, for the sake of argument, that a nation has more 

obligations to those inside its borders (whether citizens or not) than to those outside, 

                                                      
6 Radio Sweden: https://sverigesradio.se/sida/avsnitt/700845?programid=1316. (In Swedish. )Accessed 2019-05-

06. 
7 The Swedish Social Democratic Party: https://www.socialdemokraterna.se/globalassets/aktuellt/utkast-till-

sakpolitisk-overenskommelse.pdf. (In Swedish.) Accessed 2019-05-06.  
8 Dagens Nyheter: https://www.dn.se/nyheter/politik/granskontrollerna-forlangs-igen-nu-i-sex-manader/. (In 

Swedish.) Accessed 2019-06-02. 
9 Radio Sweden: https://sverigesradio.se/sida/avsnitt/700845?programid=1316 (In Swedish, my translation). 

Accessed 2019-05-06. 
10 Dagens Nyheter: https://www.dn.se/sthlm/lofven-mitt-europa-bygger-inte-murar/. (In Swedish.) Accessed 

2019-06-01. 
11 The Guardian: https://www.theguardian.com/world/2015/nov/24/sweden-asylum-seekers-refugees-policy-

reversal. Accessed 2019-05-06. 
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especially when the refugees in question had the option of seeking asylum in other EU 

countries (and indeed should have, according to the Dublin Regulation). 

     However, in the discussion about the ethics of closed borders, refugees are only mentioned 

briefly.12 The 1951 Geneva Convention Relating to the Status of Refugees is seen as 

guaranteeing that a person who turns up at a country’s border asking for asylum should be let 

in at least for as long as it takes the state to decide whether the asylum claim is just.13 The 

discussion – which I will return to in more detail in part two – has often been about who 

should be seen as a refugee, and thus being granted the right to asylum.14 And while it is 

noted in the debate that states often try to make it harder for refugees to reach their territory, 15 

to my knowledge, few philosophers have looked at the question of whether there are 

situations when it would be morally permissible for countries to close their borders to 

refugees. In this paper, I will examine the question of when – if ever – it is morally 

permissible for rich, democratic states to close their borders to asylum-seekers. I borrow the 

phrase rich, democratic states from Joseph H. Carens.16 The sort of states I have in mind are 

ones like Sweden, states that are committed to democratic principles and which have the 

resources to accept a substantial number of refugees into the country.  

     I will return to the main question of whether it could be morally permissible for rich, 

democratic countries to close their borders to asylum-seekers in part four, using Sweden in 

2015 as a practical example. Before we discuss that question, however, we need to establish a 

common ground about the right of asylum-seekers, who a refugee is, and what obligations a 

host country have towards them. In part one, I look at general human rights, and how they 

apply to the right to seek asylum. In part two, I turn to the question of who a refugee is, and 

the difference between refugees according to the Geneva Convention and people who are in 

                                                      
12 See, for instance, Carens, (who discusses refugees on 33 of the books 296 pages), Miller (35 of 173), and 

Sager (35 of 239). 
13 Carens 2013, p. 198; Miller 2016, p. 78. 
14 Carens 2013, p. 198-203; Miller p. 77-82.  
15 Carens 2013, p. 198-99; Sager, p.1-2. 
16 Carens 2013, p. 226. There are of course differences between rich, democratic states as well. Nonetheless, 

these states are better off than poor African or Asian states.  
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need of subsidiary protection, before choosing to use UNHCR’s wider definition of a refugee 

in this paper. While refugees have specific rights that other persons in need of protection do 

not, all asylum-seekers are entitled to not be sent back to a place of danger (which is the 

principle of non-refoulement). Though both groups are entitled to stay on in the country, the 

temporary status for those in need of subsidiary protection raises some questions about 

integration and their standing in society. As Sarah Fine17 points out, temporary status makes it 

harder to form what she calls a “stable life”18 since it is harder to maintain long-term 

relationships with citizens and to take advantage of all the options a state has to offer, the 

political ones among them. In part three I will therefore discuss membership rights and how 

they grow stronger over time. In part four I return to Sweden in 2015 and argue that there are 

circumstances when it is morally acceptable for a country to close its borders to refugees, but 

that there are limitations when this can be done and for how long. Finally, I discuss the fact 

that although there are moral and legal obligations for the nations of the world to give refuge 

to asylum-seekers, many countries often fail to fulfil this duty and I end by suggesting a way 

for them to share their global responsibility for refugees.   

 

1. General Human Rights 

In the discussion about the moral claims refugees may have for seeking asylum, the protection 

of their human rights is often cited as one. It might therefore be a good thing to begin with 

looking at what kind of rights we are talking about. The very act of seeking asylum is a 

fundamental human right, since all individuals are usually considered to have the right to life, 

liberty and freedom of fear.19 We can find a basis for this claim by examining what Joseph H. 

Carens20 calls general human rights, and those are the rights I want to examine here. These are 

rights that are not exclusive to refugees, but that all of us have. In part two, I will discuss the 

more specific rights that refugees and asylum-seekers normally have. 

                                                      
17 Fine 2010, p. 352-353. 
18 Fine 2010, p. 353. 
19 UNHCR: https://www.unhcr.org/human-lives-human-rights.html. Accessed 2019-05-06. 
20 Carens 2013, p. 92-98.  
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     The kind of general legal human rights that Carens discusses, is the kind that people have 

(or at least ought to have) simply by being human, and within the territory of a state. 

According to Carens, if a state is to be considered democratic, it must be able to protect these 

kinds of rights, both when it comes to its citizens and the non-citizens that are present on its 

territory. If citizens and non-citizens are not given equal protection against violence, for 

instance, the state would not recognize the equal worth of human beings, nor their equal status 

before the law. 

     It is not within the scope of this paper to present a complete list of our general human 

rights, even if the UN Declaration of Human Rights would give us a place to start. The aim is 

rather to make the claim that such rights exist, and that they matter morally. Carens sees the 

right to personal security as the most obvious example of this kind of right. You have a right 

to protection against violence, even if you are only visiting another country. Of course, this is 

not an absolute right, since you could be robbed anyway, but in that case, you should expect 

to get the same help from the police as a citizen would. Even more importantly when we 

discuss refugees, is that some of these general rights are rights that people hold against the 

state itself. Freedom of speech, thought and religion are examples of this. If I am in Glasgow, 

it might be rude of me to say that I do not like the city, but the Scottish police or military 

cannot stop me from thinking and expressing this sentiment. However, it is important to 

remember that the exact form these general human rights take vary between states. I have the 

right to a fair trial in every democratic state, but the procedures of such a trial is not exactly 

the same in Sweden and in the United States. What is important, is that an American 

suspected of stealing a car in Stockholm is given the same treatment and support by the legal 

system as a Swedish citizen would if she was suspected of the same crime. The reason for 

treating citizens and non-citizens the same when it comes to general human right, Carens 

claims, is because these rights are connected with the state’s legitimate use of violence. This 

gives the state a power of jurisdiction, and for that to be legitimate, it must not be used 
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arbitrarily according to Carens: “People have legitimate interests and moral claims that 

governments must respect whether the people in question are citizens or not”.21  

     Now, some would claim that the very right to immigrate should be a general human right. 

Carens, for instance, argues that if we acknowledge that all human beings have the same 

equal worth, we must also recognize that they should have the same opportunities to a good 

life. This equal opportunity cannot be restricted by things outside our control, like the 

circumstances related to our birth. It ought to be our talents and efforts that decide our lives, 

but for that to happen, people in poor countries need to be able to move where the 

opportunities are, Carens claim.22 Nonetheless, for the purpose of this paper, I will assume 

that states have a normative right to control immigration.  

 

2. Who Is a Refugee? 

At the end of World War II, millions of people were seeking safety outside the country where 

they had previously been a citizen. Because of this, the Geneva Convention was drawn up in 

1951, stating who is a refugee and what rights and obligations refugees have. The original 

document was only concerned with European refugees after the war, but in 1967 the 

geographical and historical restrictions were taken away, as a protocol was added. To this 

day, the 1951 Convention and the 1967 Protocol23 are the cornerstones of a refugee’s legal 

status. The principle of non-refoulement is especially important. Non-refoulement means that 

a refugee cannot be returned or sent to a place where she faces threats to her life or her 

freedom. Non-refoulement can sometimes mean that refugees should not be prevented from 

entering a country, if this would mean that they are put in danger.24 The current practice of 

                                                      
21 Carens 2013, p. 94. 
22 Carens 2013, p. 225-228. 
23 UNHCR: https://cms.emergency.unhcr.org/documents/11982/55726/Convention+relating+to+the+Status+of+ 

Refugees+%28signed+28+July+1951%2C+entered+into+force+22+April+1954%29+189+UNTS+150+and+Pro

tocol+relating+to+the+Status+of+Refugees+%28signed+31+January+1967%2C+entered+into+force+4+Octobe

r+1967%29+606+UNTS+267/0bf3248a-cfa8-4a60-864d-65cdfece1d47. Accessed 2019-06-01. 
24 UNHCR: https://www.unhcr.org/about-us/background/4ec262df9/1951-convention-relating-status-refugees-

its-1967-protocol.html. Accessed 2019-05-06. 
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not letting boats carrying asylum-seekers come to shore in some European countries,25 seems 

to me to be in violation of this principle of non-refoulement. Even on a very narrow definition 

of non-refoulement, where we grant that there is no moral obligation for the European Union 

to go out of its way to save people on the Mediterranean, there is an obligation under non-

refoulement (which is both legal and moral according to UNHCR26) to allow those who are 

coming to the shores of Europe a right of entry. You could of course argue that by allowing 

people to come to shore, more refugees will choose this dangerous route. And while this is 

probably true, states are nonetheless subjecting people to danger when they refuse them entry. 

Depending on their reasons for wanting to stop people from making this dangerous journey, 

states need either make it possible for people to seek asylum in a way that is safe (if it is the 

good of asylum-seekers that are their concern) or to find a way for people to find refuge in 

another country (if they are concerned that too many asylum-seekers are coming to their 

borders).   

     There is also a moral claim that asylum-seekers crossing the Mediterranean could make on 

the countries of the European Union; that of causal connection. This term is usually used to 

argue that states that have in some way contributed to the fact that people are no longer safe in 

their own country have a moral obligation to admit them as refugees.27 Such a causal 

connection would be at hand if the European Union had caused a climate disaster in Syria – 

let us imagine that the Union was in the habit of dumping toxic waste there – that forced the 

inhabitants to flee the country. While this is clearly not the case, the European Union has 

made it harder to enter the nations of the Union by land or air by demanding that the transport 

companies check that passengers have proper documentation or a right to refuge before 

allowing them to board the plane, train, or coach.28 In addition, since it is only possible to ask 

for asylum in the country where one wishes to apply (and not at an embassy), asylum-seekers 

                                                      
25 Radio Finland in Swedish: https://svenska.yle.fi/artikel/2019/04/04/hjalpsamheten-pa-medelhavet-avtar-tyskt-

bistandsfartyg-nekas-trygg-hamn-italiens. (In Swedish.) Accessed 2019-05-06. 
26 UNHCR: https://www.unhcr.org/about-us/background/4ec262df9/1951-convention-relating-status-refugees-

its-1967-protocol.html. Accessed 2019-05-06. 
27 Carens 2013, p. 195. 
28 Sager (ed) 2016, p. 2. 
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who want to be accepted as refugees in Europe are forced to use the more dangerous route 

over the sea. In a way, the Union is forcing people wishing to apply for asylum in one of its 

countries to take the route across the sea and it should therefore take the moral responsibility 

of allowing people to enter when boats come to their shores.  

     But is everyone who seeks a new life in Europe a refugee? The 1951 Convention states 

that a refugee is any person who 

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion, is outside the country of his nationality and is unable or, owing to 

such fear, is unwilling to avail himself of the protection of that country.29 

As we can see, the 1951 Convention makes it fairly clear who is a refugee: someone risking 

persecution by the authorities in her country and who has crossed the border into another 

country. Of course, when someone presents herself as a refugee to a nation, there must be an 

enquiry whether her fear is indeed well-founded, if she really is being persecuted, and to what 

a degree she is unable to avail herself of her country’s protection. But that is what courts are 

for. What is of interest for this paper, is why there should be a moral obligation for another 

state to grant her residence.  

     Firstly, the answer seems to lie in the state system itself. Carens30 calls this the “normative 

presuppositions”31 of the state system. He argues that since the world is organized into states, 

and a person is assigned a state when she is born, states have a collective responsibility to 

help people who find themselves living in a state that fails in its responsibility towards its 

citizens. States are supposed to protect their citizens in such a manner that (at least) their 

general human needs are met. When a citizen is persecuted by her government, she has no one 

inside the country to turn to for help, since the right of coercion falls on that very government. 

As Carens points out, the state system assigns an individual to a state, and the world’s 

                                                      
29 UNHCR: https://cms.emergency.unhcr.org/documents/11982/55726/Convention+relating+to+the+Status+of+ 

Refugees+%28signed+28+July+1951%2C+entered+into+force+22+April+1954%29+189+UNTS+150+and+Pro

tocol+relating+to+the+Status+of+Refugees+%28signed+31+January+1967%2C+entered+into+force+4+Octobe

r+1967%29+606+UNTS+267/0bf3248a-cfa8-4a60-864d-65cdfece1d47. Accessed 2019-05-06. 
30 Carens 2013, p. 194-197. 
31 Carens 2013, p. 196. 
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territory is divided between these states. That some states should fail to provide a safe haven 

for its citizens is a foreseeable risk, Carens argues, and he thinks that institutions have a 

responsibility to create solutions to such risks. One such solution is for other states to give 

asylum to refugees.32 Matthew Price also believes that asylum is not just about refuge from 

danger, but that it should also provide a new political community for the individual.33  

     However, this does not explain why Sweden had a moral responsibility towards those 

seeking asylum in 2015. Many of them had, after all, passed a number of states on their way 

to Sweden. This brings us to a second reason for states’ moral responsibility for refugees. 

David Miller34 claims that such a responsibility comes when the refugee and the country 

where she seeks asylum has a “salient connection”.35 If you happen to pass someone who 

collapses in the street, Miller argues, you could have a moral responsibility to help that 

person: 

In every such case, sufficient weight is supplied by the plight of the individual – the threat to his human 

rights – and the need to find someone to take remedial responsibility. The same logic applies when the 

responsibility-bearing agent is a collective body such as a state. By the act of applying for asylum, the 

refugee establishes such a connection, and the state he has approached is obliged to respond, in the first place 

by carrying out a proper check to see whether he does indeed qualify for refugee status.36  

     Thirdly, Miller believes that states also have a responsibility towards refugees that comes 

from the vulnerability of asylum-seekers. When an individual applies for asylum in a specific 

country, the decision that country makes will affect her future. By turning down her 

application, the state in question risks putting the refugee in harm again. Personally, I think 

what Miller is describing is a change in relationship between the refugee and the state in 

which she seeks asylum; by asking to be a member of a new society, a bond is forged between 

the refugee and the nation in question, at least while her claim is processed. At the time 

                                                      
32 Another solution would be a contract about free mobility between states, like the one the European Union has. 

Carens discusses this (2013; p. 271-272), but since this paper specifically looks at the question of refugees, I will 

concentrate on a system where asylum is seen as the solution. 
33 Price 2009, in Miller 2016, p. 81. 
34 Miller 2106, p. 84-85. 
35 Miller 2016, p. 84. 
36 Miller 2016, p. 84. 
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someone flees her country of origin, the country in which she will eventually seek asylum has 

no specific jurisdiction over her.  By her application, she gives this new state the right of 

coercion over her and also puts her future in its hands. In a manner of speaking, she is 

stateless at this moment, having left the non-voluntary membership (if she was born there) of 

her previous country in the hope of gaining a new, voluntary membership in another state. 

Since her own government has denied her general human rights, she now turns to another 

government to have them acknowledged again. By turning to a specific country, she in turn 

acknowledges that country’s right to judge her claims. In response, that country should accept 

that it has a responsibility to hear her out, and if it judges that she has good reason to need 

protection, accept its role as her new state.37 Compare this to the need of a minor for a legal 

guardian; if her parents are unable to care for her, a legal guardian will be appointed. In the 

same way, if one nation will not guarantee someone’s general human rights, then some other 

country should. However, this claim to protection is only general until an individual makes an 

actual application for asylum in a specific country.38  

     So, I believe we may accept that countries have at least some moral obligations towards 

refugees as they are defined in the 1951 Convention. However, there are people seeking 

asylum that are not being persecuted by their government, but who might still have a moral 

claim to protection by another state. UNHCR adheres to the 1951 Convention but describes 

refugees as “people who have fled war, violence, conflict or persecution and have crossed an 

international border to find safety in another country”.39 This definition includes people 

fleeing from civil war, who are not considered refugees under the 1951 Convention. Some 

philosophers40 would argue that states have a moral obligation to offer safety to more than the 

persecuted. Matthew Lister41 believes that persecution by non-state actors can be the grounds 

for asylum claims in cases where the state is unable or unwilling to protect its citizens. A 

                                                      
37 And conversely, if the state finds the she has no ground for her claim for asylum, she should accept this 

judgement and its consequences.  
38 Miller 2016, p. 84-85. 
39 UNHCR: https://www.unhcr.org/what-is-a-refugee.html. Accessed 2019-05-06. 
40 See e.g. Carens 2013 (p. 200) Miller 2016, (p.83).  
41 Sager (ed) 2016, p. 52-56. 
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typical case is when some non-state actor has “usurped” the power or authority that normally 

falls to a government. The claims to power that the Islamic State made is an example of this. 

It can also be a rebel group within a territory, like the FARC in Columbia, or criminal gangs 

like drug cartels in South-America. Even if the latter only have control over a smaller part of 

the country, they may still be able to persecute an individual in a larger territory than they 

control, thus making it necessary for that person to seek shelter in another country. For Lister, 

the important point is that groups like these can be said to have “de facto power” in the 

territory and therefore “[t]he danger such groups are able to pose to those who oppose them, 

or others that they would persecute, is not different in kind (or often degree) than that posed 

by a de jure state”.42  

     Another case that Lister sees as ground for asylum claims is one where the state has 

handed over its power to some other group in the society. This could be a mob who attacks an 

ethnic or religious group, or a family that controls their children in a way that harm their 

general human rights, for instance by enforcing a certain behaviour or dress. The important 

point here is that while the state might be able to provide protection to its citizens, it refrains 

from doing so. Even if this opens up the scope of who a possible refugee is, it is still a 

question of people being persecuted without being helped by their government. It is not clear 

to me that people fleeing civil war would be considered refugees by Lister. They may be in 

danger, and the state may not be able to protect them from that danger, but there is not 

necessarily some other actor who has the de facto power in the territory. On the contrary, it is 

likely that the fight over that very power is the grounds for the hostilities. These people would 

therefore be denied asylum but could nonetheless not be sent back to a zone of combat under 

the principle of non-refoulement.  

     Carens, though, sees non- refoulement as the most important reason to give someone 

refugee status:  

Whenever a state acknowledges that it would be wrong to send someone back to her home country, it is 

implicitly recognizing that person as a refugee, in my sense of the term, that is, someone whose situation 

                                                      
42 Sager (ed) 2016, p. 53. 
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generates a strong moral claim to admission (or continuing presence in) a state in which she is not a citizen, 

despite the absence of any morally significant personal ties to those living there.43  

This may be seen as a very broad definition of a refugee, especially combined with Carens’ 

belief that the ground for the duty of states to admit refugees is based simply on an 

individual’s urgent need for safety and the fact that the state is able to provide that.44 We must 

note that Carens requires a moral claim to admission, though. The normal inequalities of the 

present-day world are not enough to grant someone refugee status on Caren’s view. A person 

“must be facing a serious threat to her fundamental interests”, and not the everyday risk that 

we all face, even when we are living in a society that normally protects our general rights.45  

     Matthew Lister46 argues in favour of the 1951 Convention’s definition of a refugee, but he 

believes a broader reading is called for.47 Like Carens, Lister believes non-refoulement is 

essential to defining who is a refugee, although Lister’s aim is to make a distinction between 

those who can be helped in place and those who must be taken into another nation to be 

helped; to him this provides a method to decide who has a strong enough claim to be 

considered a refugee. People suffering from famine or natural disasters are then not to be 

considered refugees, since they can be best helped in, or close to, their country of origin.     

     As we can see from the discussion above, more individuals than are mentioned in the 1951 

Convention and 1967 Protocol seem to have a moral right to refugee status. I believe that 

UNHCR’s definition better captures who is a refugee. As the reader may recall, this also 

included individuals who have fled war and other kinds of violence, and who have found it 

necessary to seek shelter in another country. This definition combines two points that I find 

salient; firstly, we are talking about individuals whose general human rights are threatened by 

acts of violence, and secondly, we are talking about people who – for some reason or other – 

cannot trust their present state to protect those general human rights and they are thus in need 

of the protection of another state.  
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44 Carens 2013, p. 195. 
45 Carens 2013, p. 200. 
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3. Membership Rights 

Why does it matter whether someone is acknowledged as a refugee or not? If seeking asylum 

is a fundamental right, and the principle of non-refoulement protects individuals from being 

sent back to a place where they risk harm, does it really matter whether they are granted 

refugee status or not? I believe it does matter, because there are certain rights that are attached 

to being a refugee: the right to choose where you want to live within the country, the right to 

work, and to study, among others. As a refugee (or as a person granted subsidiary protection 

status), you become a resident in the nation. On the other hand, if your application for asylum 

is denied, you are expected to leave the country. But if non-refoulement makes that 

impossible, your life is often put on hold, since you are regarded much like a visitor, and this 

means that you lose agency over your own life. This is why I believe that the principle of non-

refoulement should be a ground for refugee status; if you cannot return safely to your country 

within months, you should have the opportunity to become a member in another society. An 

individual can sometimes live in a country for a long time while her asylum claim is 

processed; if she then also has to wait for several years before she can return to her country of 

origin, she could find herself in a position where she is a de facto member of a society, 

without having the legal status of membership. From a moral perspective, this is troublesome. 

To understand why, let us look at the classic case of the Turkish guest workers in Germany. 

     Christopher Heath Wellman discusses the issue in some detail.48 The background is that 

West Germany invited Turks to work in the country from 1950 and onwards. Although some 

of them stayed in the country for up to twenty years, they were not given the rights associated 

with German citizenship. The same was true for their children, including those that had been 

born and raised in Germany. Michael Walzer49 put the spotlight on this practice, and criticised 

Germany for treating these persons as second-class citizens. Wellman sees the problem as one 

of inequality within a country, since these were people who were affected by the decisions 
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made by the government, but who had no vote and therefore could not make their voices 

heard. The hearth of the problem of their lack of citizen rights was not that the Turkish 

workers were invited to Germany, or that they contributed to society – but that they were 

there for such a long time, Wellman argues; the longer you stay within a community, the 

stronger your claim to citizenship becomes.      

     Carens50 makes a similar claim when it comes to irregular migrants: the longer they stay, 

the more they have a right to a legal status in the country. The reason for this, Carens argue, 

has to do with membership in a community. If you stay long enough in one place, you form 

connections with other people living in the neighbourhood, and with the very neighbourhood 

itself, its smells and its sounds. You become a member in this society, Carens claims, by your 

social interactions, no matter your legal status. At some time, a line is crossed, and you have a 

moral right to stay on as a citizen. How long that period of time must be is hard to say, or as 

Wellman puts it, it is “a difficult question about which reasonable people can disagree”.51 

     It seems to me that if guest workers and irregular immigrants acquire moral claims to 

citizenship over time, the same must be true for asylum-seekers if they stay in a country under 

the principle of non-refoulement, no matter if their application is granted or not. The most 

common objection to allowing irregular immigrants to become citizens is that they have 

broken the law, which is something that should not be encouraged by giving them legal rights 

to stay.52 This is not applicable to asylum-seekers, who have a right not to be punished for 

entering the territory by illegal means under the 1951 Convention.53 The fact that they are 

forced to stay through no fault of their own (due to non-refoulement) should rather count in 

their favour when it comes to giving them residency status. 

     Another possible objection is of course that a nation has the right to determine to whom it 

wants to extend membership status. Wellman54 sees this as a case of freedom of association, 

                                                      
50 Carens 2013, p. 147-155. 
51 Wellman and Cole 2011, p. 138. 
52 Carens 2013, p. 130-132. 
53 UNHCR: https://www.unhcr.org/about-us/background/4ec262df9/1951-convention-relating-status-refugees-

its-1967-protocol.html. Accessed 2019-05-06. 
54 Wellman and Cole, 2011, p. 37-41. 
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which he thinks is also applicable to organisations, and by comparison, to states. He makes an 

analogy between a golf club and a nation and points to the fact that the number of members in 

a club matters for two reasons. First, with more members the cost could be divided between 

more people, but on the other hand, the availability to use the facilities may suffer. The 

second reason is that in due time, the new members will have a say in how the club is run. It 

is seemingly easy to see a parallel between the golf club and a state; and, as Wellman claims, 

it is probable that a large influx of immigrants will affect a country’s culture, economy and 

politics.55 Sarah Fine56, however, argues that there are significant differences between golf 

clubs and nations, not the least of which is the fact that it is not possible to start a new nation 

if you are excluded from one you would like to belong to. This brings us to an important 

point. As Fine notes, the exclusion from a state is a life-altering experience, that could have a 

strong negative impact on the individual’s life. I believe this is even more so in the case of 

refugees, even if their country of origin becomes safe again and it is possible for them to 

return there without risking their lives, because the country they return to, may not be the 

country they left. There too, the culture, economy and politics will have changed (this is 

especially true in cases of civil war, I believe) and they could not simply re-enter their old 

lives but would have to start over again. Once again, it is a question of time. Just as a 

membership is formed by an individual when she lives in a society, that membership is lost 

when she does not. The people she meets are no longer the same, for they have also changed 

during this time, and if she has had no continuous contact with them, she has not been a part 

of their change. The same is true for other aspects of life – the environment (those smells and 

sounds of Carens’) will be different, as will the language and culture. 

     Ultimately, it becomes a question of where an individual has the strongest moral claim to 

membership. To follow Fine‘s argument57 when it comes to the exclusion of immigrants, to 

force refugees to return to their country of origin could harm their interests in a significant 
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56 Fine 2010, p. 350-352. 
57 Ibid. 



19 
 

way, and this is a good reason to challenge the nation’s right to refuse residence status to 

refugees who have been settled within its territory for a long time.  

 

4. A Case for Closing the Borders 

Wellman makes a case58 for the right of states to exclude refugees. I will first present the case 

in question in some detail, then discuss its implications for whether or not it was morally 

permissible for Sweden to close its borders in 2015.  

     To begin with, even if Wellman uses the 1951 Convention’s definition of a refugee for his 

argument (since it  is the greatest challenge to it), he thinks that morally, a refugee is “anyone 

who has a particularly urgent claim to help because her current state is either unable or 

unwilling to protect her human rights”.59 This is a definition that is close to UNHCR’s and 

also close to Swedish immigration practice before November 2015. With this in mind, I think 

that Wellman’s case is appropriate for our purposes. It is also the wider definition by UNHCR 

I will consider in my discussion of this case. 

     Wellman likens a refugee’s situation to that of a baby who has been left on our doorstep; it 

is our moral duty to take the child into our home to save its life (but not to raise it), and so it 

seems that it is also our moral duty to admit refugees into our country. However, in the same 

way that we have no moral obligation to raise the child found on our doorstep, Wellman 

questions whether help to refugees must be given in the country where the individual applies 

for asylum. He asks us to consider the case of some Iraqi Kurds who apply for asylum in 

Norway and claims that they could be given help in other ways then to be allowed to 

immigrate. Norway could for instance create a safe-haven in Iraq for these Kurds, and that 

would be an acceptable solution from a moral point of view. Wellman puts it like this: “The 

core point, of course, is that if these persecuted Kurds have a right against Norwegians, it is a 
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general right to protection from their persecutors, not the more specific right to refuge in 

Norway”.60  

     One could object to this proposal on the grounds that Norway cannot intervene in Iraq’s 

internal business, but on Wellman’s account only states who can protect the human rights of 

all its citizens have the right to political independence, and Iraq is clearly not such a country 

since it persecutes its Kurdish population. But, as Wellman alleges, this is an argument more 

to prove his point that there could be other solutions apart from opening the borders to 

refugees than it is a practical solution; most countries will in fact prefer to let in asylum-

seekers rather than intervene on their behalf in another country.  

     The next point Wellman makes, is that while the Kurds seeking refuge must be allowed to 

stay in Norway during the time it takes for the country to establish this safe-haven in Iraq, 

Norway needs not give them citizenship, since they can be expected to stay for only a short 

time. To prove his point, he returns to the analogy of the child on the doorstep; we are, he 

says, obliged to give it shelter – but there is no moral duty for us to adopt the child as our 

own. In the same way a nation can provide safety for refugees without letting them be 

members of the community. 

     Next, Wellman asks us to consider not a single baby left on our doorstep, but “a seemingly 

endless flood of thousands of babies who are continuously left abandoned in the parks, train 

stations, and other public spaces in one’s city”61 as a more correct analogy to the situation in 

the world pertaining refugees. You may not have neither the duty nor the capacity to help 

every one of these babies, and there is a considerable risk that you start feeling helpless and 

begin to avoid the places where the babies are left. This, says Wellman, is what is happening 

when rich states make it hard for refugees to enter their territories in order to seek asylum. 

Wellman goes on to discuss the possibility of an international institution to assign refugees to 

different countries, but since that is a question I will return to in part six, I leave it for the 

moment.  
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     Philip Cole has commented on Wellman’s case62  and I will start by presenting two of his 

arguments. First, he questions whether the Kurds would indeed be as well protected in the 

safe-haven in Iraq as they would be in Norway. It might be difficult for Norway to protect this 

safe-haven in the long run, and so the Kurds would be unable to plan ahead as they would if 

they were given long-term security in Norway. Since Wellman himself found the safe-haven 

to be a not so practical solution, I will not go into it further. Secondly, Cole argues, even if the 

child on the doorstep has no right to be adopted by me, it has the right to be part of some 

family under the UN Convention of the Rights of the Child. The problem here, is that though 

the child has a general right to a family, no specific family has a duty to take the child. 

     Finally, Cole reminds us of Sarah Fine’s point63 that the family and the nation state are two 

different entities: “the family is an intimate association and the nation-state is not”.64 This is a 

valid point, but I still find it valuable to examine Wellman’s analogy of the child – and even 

more that of the many children. Let us first contemplate the lone baby on my doorstep: if I 

take her in (which I am morally obliged to do considering she could die otherwise), I also take 

responsibility for her well-being, at least as far as her general human rights are concerned. At 

first, this may simply mean giving her a roof over her head and food in her belly. I must also 

try to establish if the child has a legal guardian that can look after her in the future (after all, 

the child may have been stolen from its doting mother). But the longer I keep the baby in my 

house, rather than handing her over to the proper authorities, the more I become responsible 

for her upbringing. Harry Brighouse and Adam Swift65 argues that adults have a duty to raise 

children; first because a child comes into the world involuntarily and second because the 

quality of her life depends on the upbringing she is given. They believe that the child must 

have a close relationship with the adult bringing her up, since much of the interaction between 

the child and the adult is non-verbal to begin with. The child learns about the world and 

herself by the guidance given by the adult, and the adult learns more about the child. For this 
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to happen, the relationship between a caregiver and a child must be sustained over a long 

period of time, they claim. The abandoned child has not chosen to be left on my doorstep, and 

if I keep her in my house for some time rather than turn her over to the authorities, I have a 

moral obligation to look to the child’s best interests, both her immediate and future ones. At a 

certain point in time, it is in her best interests to stay with me (assuming that I am a competent 

parent), since I am the one with whom she has the sort of caring relationship that Brighouse 

and Swift deem important for her upbringing.  

    But then, could I really hide in the woods with one lone baby and think that all is well 

while the public places are being filled with all those other babies? Well, in fact, I think I 

could. For those babies are actually someone’s responsibility too. While the lone baby on my 

doorstep can serve as an analogy for the relationship between an asylum-seeker and the 

country that grants her refuge (including the idea that time matters), the analogy of the many 

babies in the park is more about what to do with the influx of refugees to a country or a 

continent. One single individual cannot help all those babies – but several individuals 

working together can. First of all, while it may be true that “no baby has a special claim that 

you in particular help her”,66 every baby has a claim on someone to help her. Someone is 

responsible for the parks and the train-stations where the children are left – most likely the 

city authorities in which those public places are. Since it is now the responsibility of the 

municipality to care for the children, we move away from the intimate association of the 

family to a public one. The city will have the means both to care for the children in the short 

run and to look for suitable families that they can belong to on a more permanent basis. In the 

unfortunate cases where no such families can be found, orphanages can be prevailed upon to 

take care of the children until they come of age. In either case, at least the general human 

rights of those children are cared for. It is also natural that these children, if they stay on in the 

city, should be regarded as members of the city, in the same way that the lone child who 

stayed with me would become a member of my family in due time. 
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     But what if, to continue the analogy, the number of infants being left about increased even 

more during the coming months? What if the city was facing more children than it could 

handle, so to speak? Let us assume that there would come a time when the orphanages are 

full, and when the city stores are running out of infant formula, so that very many babies in 

the city risked going hungry. What should the city do then? 

     Well, presumably turn to other cities (or even countries) to ask for help. Onora O’Neill67 

argues that the idea of human rights would be eroded if there is no one who will meet the 

claim to have them fulfilled. Furthermore, she claims, that states are most likely to have the 

necessary power to ensure these rights. However, as O’Neill points out, states do not always 

honour their obligations. If the city officials find that no help is being offered, they would 

have to put a stop to more babies being left in the parks. Since the city can no longer keep 

those babies alive, it would be negligent not to try to persuade whoever is leaving the babies 

to take them elsewhere, where there is a better chance of the babies surviving. The police 

could start patrolling the public places and inform those who come with the babies that they 

cannot be provided for in this city. The individuals bringing the babies could be forced to 

leave, and the mayor could, as a last resort, close the city gates. But if someone still manages 

to leave a baby in the park – or outside those city gates - the city officials can still not leave 

the children to die of exposure. 

     Let us leave these imaginary children in the hopefully good hands of the city authorities 

and turn back to the real world of Sweden and Europe in 2015. If we acknowledge – as I 

believe we should – that most of the individuals who came to Sweden during the autumn had 

a moral right to be regarded as refugees, they had a right to refuge in the country. The 

majority of the people seeking asylum (51,00068)  were fleeing the civil war in Syria, 

effectively leaving a state where the government was unable (and in some cases perhaps even 

unwilling) to protect them. The other large group of asylum seekers were unaccompanied 
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minors (35,00069) – quite literally children coming to Sweden’s doorstep. Like Wellman’s 

infants left in the public areas of the city, these individuals, whether minors or adults, had a 

right to demand shelter in Sweden. Even under the stricter definitions of the 1951 

Convention, these people at the very least had the right to shelter and safety while their cases 

for asylum were settled within the legal system. In the case of the Syrians, it could be argued 

that they should have applied for asylum in the first safe country they came to in accordance 

with the Dublin Regulation,70 normally Greece. (The Syrian refugees had walked through 

most of Europe from Greece during the summer, whereas the minors usually arrived directly 

in Sweden.71) However, as early as 2010 Sweden decided that Greece was not to be regarded 

as a safe country for refugees, and refused to return asylum-seekers there on the grounds that 

the Greek authorities did not treat asylum-seekers in accordance with their basic human 

rights.72  Furthermore, in accepting asylum applications and giving shelter to Syrians who 

arrived earlier in 2015, Sweden must be said to have acknowledged the country’s 

responsibility towards the individuals turning up at its borders. 

     Then, in November 2015 Sweden claimed that it could no longer take this responsibility. 

The country was not any longer able to put a roof over the heads of those seeking shelter. To 

me, this seems like the central claim of the Swedish authorities when giving its reasons for 

closing the borders, and I will therefore use it as a ground when it comes to discussing the 

moral permissibility of that action. In parallel with the city running out of beds in the 

orphanage, Sweden was unable to house all refugees arriving. As I mentioned, there had been 

some civil unrest in the country in 2015, and twenty-five asylum accommodations were set on 
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fire between March and November.73  It could be argued that the real problem was that such a 

large number of strangers in the country made many Swedish citizens worried that the country 

would not be able to handle the influx and that their arrival therefore caused civil unrest. But, 

as Carens claims,74 that a country is not able to uphold its public order cannot be blamed on 

those seeking asylum. As he points out, it is the residents of the country who are causing the 

disorder, not the individuals seeking asylum.   

     When it comes to the moral permissibility to deny the asylum-seekers access to Sweden, I 

think a stronger case could be made for the inability of the authorities to handle such a large 

number of asylum-seekers in such a short period of time. Carens75 acknowledges that such a 

threat to public order can be a reason for limiting immigration. He compares the argument for 

public order with Garett Hardin’s lifeboat argument: 

It does no one any good to take so many people into a lifeboat that it is swamped and everyone drowns. Fair 

enough. On the other hand, people in a lifeboat are positively obliged to take in as many as they can without 

jeopardizing the safety of the boat as a whole. They cannot let people drown if they are able to save them 

without risking their own lives.
76 

 Carens is critical of using a threat to public order as an argument for closing the borders, 

since he thinks it is often used to excuse restrictions in anticipation of civil disorder that has 

not yet happened. Carens sees it as unlikely that such a great number of people would turn up 

at a country’s border that public order would actually be threatened.77 But as a matter of fact, 

the Swedish Immigration Agency had to process 10,000 individuals during one week in 

October,78 and of the 160,000 asylum-seekers that came in 2015, 53,000 arrived in Malmö.79 

On November 20th Swedish media reported that refugees were sleeping in the streets of 
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Malmö.80 It would seem that Sweden had reached the limit of how many asylum-seekers the 

country could handle. This, then, would be a case where public order was threatened in a 

relevant way. 

     However, there are some questions we must consider before we can say that it was morally 

permissible for Sweden to close the borders in this situation. First of all, it could be claimed 

that the lack of shelter only affected individuals applying for asylum. Since they had already 

crossed Europe on foot, probably sleeping rough for more than one night, should not the 

decision of whether they wanted to stay in the country even if they had to sleep outdoors be 

left to them? I believe not, since Sweden has moral obligations towards those who enter the 

country. Nor would it be acceptable to let asylum-seekers absolve the nation of these 

obligations in order to be admitted. We can compare this to the case of letting temporary 

workers voluntarily accept working conditions that are worse than those of the citizens in the 

country. Carens81 argues that every state is responsible for deciding what are acceptable 

standards within its jurisdiction. To allow some people to live in a way that violates the 

acceptable standards of health and security would be to undermine the trust in the country’s 

democratic system. For a trust in democracy to exist, Carens argues, people in a society must 

see each other as equals. This is difficult to do if some individuals are living in conditions that 

effectively make them less than equals. One of the general human rights is the right to live in 

security and with dignity82. To wilfully allow people to sleep in the streets of any city, 

including Malmö, would be to jeopardize their personal security. Even if guards were to be 

stationed to protect them, and they were given blankets against the cold, it seems reasonable 

that sleeping indoors in another safe country would be more secure. To deny a right of entry 

to Sweden would not have been in breach with the principle of non-refoulement, since 

Denmark must be considered as safe an alternative as Sweden, perhaps even safer if there 

were more beds available there. It is however important for this discussion to remember that 
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we are only talking about cases where a nation has de facto difficulties to protect the general 

human rights of residents within its territory. It is not an argument that can be used before this 

situation has arisen. Before the lifeboat is full, we must take people on board if they risk 

drowning. This is especially true if there is a fleet of lifeboats close by that still has the 

opportunity to admit passengers. Then we must do our best to distribute those still in the 

water to those other lifeboats. It is only when every single boat is full, that we regrettably 

must leave people to fend for themselves.  

     Secondly, could not Swedish citizens be prevailed upon to let asylum-seekers stay in their 

flats and houses to avoid a situation where people slept in the street? I believe that we must 

differentiate between the moral obligations of a nation and the moral obligations of its 

citizens. As stated earlier,83 on Caren’s view states have a responsibility to accept refugees, 

since it is another state that has failed to protect them in the first place. The receiving state, in 

accepting the application for asylum, becomes a sort of guardian for the asylum-seeker, as I 

argued in part two. However, when it comes to the individual citizens of that nation, the moral 

bond is reasonably the same as it is towards any other human. It is, as Miller84 stated, a matter 

of association. If I come across a refugee in dire need of help, I have an obligation to help her 

as much as I can according to my abilities. If I find an unconscious stranger on my doorstep, I 

must at least call for an ambulance. But just as I need not adopt the infant found on my 

doorstep, I need not let this stranger into my house and make her a member of my household. 

If I cannot be expected to care for all those babies left in the park, I cannot be expected to 

house strangers who turn up in my city or country, asking for asylum. In a rich, democratic 

country like Sweden, I can reasonably expect that the proper authorities will handle this 

situation. As a private citizen, I have a general right to freedom of association, which also 

includes a right to avoid association.85 My home is part of my intimate sphere; it would be 

unbearable to live in a society where the immigration agency might knock on my door at any 
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moment and demand that I let a complete stranger share this sphere. My personal ethics might 

urge me to help those in need by offering them lodging (and this actually happened in many 

cases), but I cannot be blamed if I feel that I am not able or willing to help, when I feel certain 

that the authorities are able to handle the situation. Closing the border is, after all, one way 

of handling it.   

     Yet another question is whether I am morally obliged to give up some of my daily 

comforts to help these strangers seeking asylum? In this case, I think the basic human rights 

of another person outweighs my comparative comforts. Of course, this line of reasoning 

opens up for the much larger question of global justice,86 but for the purpose of this paper, I 

will limit the argument to asylum-seekers already residing in a country. Just as it is difficult to 

say exactly how long you must have been in a country to claim a moral obligation to stay, I 

find it hard to say exactly how much discomfort or hardship a citizen can be expected to 

suffer in order to help resident non-citizens. If we agree, for the sake of argument, that states 

have a larger responsibility towards its citizens than non-citizens, we cannot expect a nation 

to allow its citizens to starve in order to feed those seeking asylum. (I know I disregard the 

inequalities within a country in this. There are starving people in Sweden. But this is not 

because of lack of food but has its base in a failure within the system to provide.) But I might 

have to accept that the stores have run out of rice, if I can still eat potatoes. In the case of 

housing, we cannot expect that Sweden should have to close its schools and turn the 

classrooms into temporary dormitories, since education is also a general human right. Closing 

a sports centre for the same reason seems less problematic, though. It does not seem 

unreasonable to me that you should have to choose forms of exercise that you could do 

outdoors, if this means that people are spared to sleep out in the streets. However, this could 

only be seen as a temporary solution. To let people continue to live in camps of this sort for 

years on end, would mean that some sort of second-class residency is introduced in the 

                                                      
86 As Carens puts it: ”In many ways, citizenship in Western democracies is the modern equivalent of feudal class 

privilege – an inherited status that greatly enhances one’s life chances. To be born a citizen of a rich state in 

Europe or North America is like being born into the nobility (even though many of us belong to the lesser 

nobility)”. Carens 2013, p. 226. 
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community. Temporary housing accommodations can possibly be accepted during the time a 

person’s right to refuge in the country is decided, since that person would only be a temporary 

resident during that time, much like a visitor in status. Again, it is difficult to say how long 

such a period of time can be before the individual forms a moral claim not to be treated as a 

second-class citizen, but I believe that we are talking months, not years. But once a person is 

afforded refugee or subsidiary protection status, she needs to be able to live much in the same 

way as other residents in the country. This is the reason that refugee status invokes rights and 

obligations for the individual who gets it. Staying on as a more or less permanent visitor 

would mean creating a society of strangers within the state. 

     In sum, we had a situation in November 2015 where Swedish authorities stated they could 

not guarantee that asylum-seekers coming to Sweden could live in security and dignity. 

Furthermore, denying them the right to enter the country was not a case of refoulement, since 

Denmark and the other countries bordering on Sweden must be considered safe. Even if we 

accept that Sweden has a moral obligation to ensure that all asylum-seekers arriving at its 

borders are safe, that obligation can be carried out by making sure that another country can 

give them refuge and it does not necessarily involve their being granted the right to seek 

asylum in Sweden. This, then, would seem to be a case where it was morally permissible for a 

country to close its borders. But – and this is a big, moral but – I find it hard to accept that this 

moral right still exists four years later. To quote Carens: “the public order argument is 

contingent and self-limiting”.87 In other words, once order is restored, the borders must be 

opened again. Let us look at some numbers: in 2015 162,877 individuals applied for asylum 

in Sweden and the Immigration Agency housed a total of 101,120 persons (the rest were 

living with friends or relatives, or if they were unaccompanied minors, were in the care of a 

Swedish municipality). At the end of 2018 21,502 individuals applied for asylum in Sweden 

and 21,693 persons were housed by the Immigration Agency. It seems to me that even if we 

grant that 100,000 persons were too many for the Agency to house, the gap between 100,000 

and 20,000 is too great. In 2014 the Agency housed 52,674 persons without claiming that it 

                                                      
87 Carens 2013, p. 279. 
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was an emergency.88 Looking at housing only (and remember, that was the official ground on 

which the Immigration Agency asked for border controls), it seems that Sweden has a moral 

obligation to accept at least 30,000 more immigrants. This obligation is all the more important 

considering the conditions that refugees are living under in Greece.89 

  

5. Resettlement as an Alternative 

Even if the case can be made that it was morally permissible for Sweden to close its borders 

to refugees in 2015, the example also supports the argument that those borders cannot stay 

closed forever, but ought to have been opened again as soon as the previous order was 

restored. Furthermore, if the European Union had chosen to co-operate many more could have 

applied for asylum within the Union. Instead it chose to make it even more difficult for 

asylum-seekers to reach the Union’s territory.  

     When discussing the ethics of migration, there seems to be little dispute that the principle 

of non-refoulement provides a moral obligation for nations. As we saw in part two, Carens 

and Lister stress the importance of non-refoulement. Miller, while arguing that states need not 

accept refugees to stay in their territory if they can be guaranteed a safe-haven elsewhere, 

believes “the state has a duty of care towards [refugees] that includes not sending them back 

to the place of danger they have escaped from, under the principle of non-refoulement”.90  If 

we accept that it is a fundamental human right to seek asylum, it seems to me that the system 

for providing the protection needed is unnecessarily difficult to use. I will discuss some of the 

problems in the following. 

       First, since many countries look only to the legal definition of a refugee as it is stated in 

the 1951 Convention, many individuals who seem to have a moral right to be regarded as 

refugees are denied that right. We need not go as far as Carens and state that a refugee is 

                                                      
88 The Swedish Migration Agency: www.migrationsverket.se/English/About-the-Migration-

Agency/Statistics/Asylum.html. Accessed 2019-05-06. 
89 MSF: https://www.doctorswithoutborders.org/what-we-do/news-stories/news/greece-three-years-cruel-

inhumane-and-cynical-treatment-migrants-and. Accessed 2019-05-06. 
90 Miller 2016, p. 78. Italics in original. 
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anyone who has a strong moral claim to be admitted into a state,91 but on the other hand, to 

argue that only persons that fear persecution by a state are refugees leave out too many who 

have a moral claim on being given refugee status, as I have discussed earlier.92 Since UNHCR 

has been given the responsibility to supervise the implementation of the 1951 Convention,93 it 

seems reasonable that at least the member states of the United Nations should accept 

UNHCR’s definition of a refugee as someone who has “fled war, violence, conflict or 

persecution and have crossed an international border to find safety in another country”.94  

     This broader definition of who a refugee is would also solve most of a second moral 

problem, namely that asylum-seekers who are denied refugee or subsidiary protection status, 

but for whom it is not safe to return to their country of origin, will have their lives put on hold 

because of the principle of non-refoulement. Especially people fleeing a civil war could have 

to wait for a long time before it is possible to return to their country of origin (the civil war in 

Syria has been ongoing since 201195). It seems reasonable that most of today’s asylum-

seekers would be granted refugee status under the UNHCR definition, but for those who are 

still not included and cannot be departed due to the principle of non-refoulement, time should 

be taken into account. Indeed, Lister96 makes time part of the distinction between who is a 

refugee and who is not: people fleeing natural disasters are usually not refugees, since it can 

be expected that they can return to their original home after a limited time in protection. If we 

cannot predict that the danger people are fleeing will be short-lived, I believe they should be 

regarded as refugees. There must be a way to decide when someone has been part of a society 

long enough to have a right to inclusion. Even if this time limit must be set somewhat 

arbitrarily, it would acknowledge that when someone has lived in a society for an extended 

time, the individual in question has become a part of that society. It would also provide the 

                                                      
91 Carens 2013, p. 196. 
92 See p. 13-16. 
93 UNHCR: https://www.unhcr.org/about-us/background/4ec262df9/1951-convention-relating-status-refugees-

its-1967-protocol.html. Accessed 2019-05-06. 
94 UNHCR: https://www.unhcr.org/what-is-a-refugee.html. Accessed 2019-05-06. 
95 NE: https://www.ne.se/uppslagsverk/encyklopedi/lång/syriska-inbördeskriget. (In Swedish.) Accessed 2019-

05-06. 
96 Lister 2012, p. 668-669. 
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hope of an end for the person living in this kind of limbo. Much like a prison sentence is 

easier to endure if there is a set date when it ends, the pause from being a full member of a 

society would be easier to bear if the waiting period were fixed in time. Furthermore, if we 

accept that time gives individuals a moral right to membership, nations cannot use temporary 

residency permits to make the country less attractive for asylum-seekers, since people may 

well have lived in a country long enough to have a moral right to membership when their 

temporary permit ends.  

     It could be argued that a more expansive view on the right to permanent residency in a 

country would add to the problem of brain-drain. It is not unlikely that the well-educated are 

among the first who can exit to seek refuge in another country. They are the ones most likely 

to have the financial means and other resources to make the journey to another nation. By 

only issuing temporary visas, these individuals would be forced to return and help build their 

country again, once it is safe. Apart from the fact that the question of brain drain is more 

complicated than one may think at first,97 it seems to me that someone who has a standing in a 

new society has a better chance of helping her country of origin than one who has not. In 

many professions, you need to work to keep up with the developments that take place. A 

doctor who is not allowed to practice medicine for a number of years is no longer as good a 

doctor as she once was. The same could be said for nurses, teachers, engineers, and many 

other professions. If we return to our doctor, she would be required to return to studying 

before she was allowed to practice in some countries. It would take a great deal of 

determination to go to the trouble of doing this if it might be in vain if she is not allowed to 

stay. And even if temporary residency status includes the right to work, many employers may 

feel reluctant to hire a doctor who might soon be forced to leave the country. In the end, both 

the new and the old country might have lost a good doctor, which would also constitute a 

brain drain of sorts. On the other hand, what is to say that a doctor who has worked in the 

country that has offered her refuge would not feel an obligation towards her old country, and 

return there to help when the danger she fled has passed? If she does not wish to do so 

                                                      
97 Alex Sager discusses brain drain in Sager (ed) 2016, p. 221-239. 
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permanently, she could do it as part of a programme, helping out while new doctors are 

educated. The same reasoning can, of course, be applied to other professions. 

     However, the question of brain drain is also a reminder that not everyone can make their 

way to a rich democratic country to seek asylum, even if those countries would be more 

welcoming than they are at present. It must be seen as a considerable problem that people 

who have a right to refuge are forced to live in refugee camps instead of living as members of 

a nation. According to UNHCR, at the end of 2017 2.6 million refugees lived in camps, and 

more refugees were living in what the organisation calls “informal dwellings”.98  While 

camps are necessary to allow UNHCR to help people during an emergency, those refugees 

who are not able to leave them are left in the same kind of limbo as people waiting to return 

under the principle of non-refoulement. Refugees sometimes have to stay in camps for years, 

and since a refugee camp is not a nation, they are living in a kind of temporary society where 

they are never able to settle, not even after a long time. It can, and should, be questioned if 

they have the opportunity to live with dignity if they are not able to move to some country 

where they can be given residency status. This is of course dependent on nations allowing 

refugees to resettle, and the number of resettlements is small compared to the need. During 

2018 81,000 people were resettled under the UNHCR programme, which leaves the larger 

part of the 2.6 million refugees under their protection still living in camps.99  

     Andy Lamey100 proposes that we adopt a rights-based model of asylum that stresses three 

different rights for asylum-seekers: (i) the right to an oral hearing to decide whether an 

individual has the right to asylum, (ii) the right to legal counsel, and (iii) the right to a legal 

review regarding decisions about the detention of refugees. Interestingly, Lamey believes this 

“portable procedural system”101 is a way to solve the problem of large influxes of refugees to 

a nation. Even if a large influx does not lead to a country closing its borders, it will still slow 

down the process of deciding whether a specific individual has a right to asylum, thus making 

                                                      
98 UN: https://www.unrefugees.org/refugee-facts/camps/. Accessed 2019-05-06. 
99 UNHCR: https://www.unhcr.org/5c594ddf4. Accessed 2019-05-06. 
100 Lamey 2011, p. 241-247. 
101 Lamey 2011, p. 242. 
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people wait a long time just for a decision if they will be allowed to stay or not. The portable 

procedural system suggested by Lamey means that all asylum-seekers coming to a country 

have the right to have a hearing in accordance with the three rights mentioned, but they would 

not necessarily be entitled to have this done in the country they have come to. Instead, they 

could be sent to a third country that would guarantee that the proper procedures were 

followed. The first country, where the person has applied for asylum, still has a responsibility 

towards the persons seeking asylum, and cannot simply adopt what Lamey calls an out of 

sight, out of mind-attitude.102 While the portable procedural system undeniably hastens the 

process of deciding who should be granted refugee status and who should not, it does not 

solve the problem of one nation being very popular among asylum-seekers. To avoid the 

problem of a specific country being overwhelmed by refugees, Lamey suggests that refugees 

can be transferred from one state to another, providing that the second state also respects the 

three rights.  

     Carens103 has suggested that resettlement should be seen as a strict duty for states, and he 

believes that an international organisation could be created and given power to resettle long-

term refugees if nations do not acknowledge their duty to accept resettlements. Carens argues 

that making resettlement a formal duty would be a more just way of distributing refugees than 

to trust geographical factors, the principle of non-refoulement and the nation’s inclination to 

accept refugees. A potential problem with a solution like this is to determine how many 

refugees should be assigned to each country, including determining which particular refugee 

should be placed where. Wellman104 argues that “each able country’s doing its fair share 

would involve each doing an equal share”105 and points out that this is not the case at the 

moment. He believes that a number of variants need to be taken into account when deciding 

what an equal share is: the country’s wealth, how politically stable it is, and whether or not it 

has a history of admitting immigrants, among others. He also argues that a country’s causality 

                                                      
102 Lamey 2011, p. 244. 
103 Carens 2013, p. 215-216.  
104 Wellman and Cole 2011, p. 128 -129. 
105 Wellmanand Cole 2011, p. 128. 
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has to be taken into account when deciding what a fair share for each country is. If a country 

is responsible for creating the problem that makes people flee (for instance by dumping toxic 

waste) it should admit a larger share of the refugees from that country. On the other hand, if a 

country has actively worked to mitigate a disaster (by giving humanitarian aid, for instance), 

they should be assigned less refugees from that country, Wellman argues. Finally, decisions 

need to be made about who can be helped in their country of origin and who must be resettled 

in a new country.  

     Wellman and others may well be right when they think that it would be difficult to resettle 

refugees fairly, but the fact that something is difficult does not mean that we should not try to 

do it, especially if we deem it morally significant. If we accept that refugees have a moral 

right to be accepted as residents of a nation106 – as I believe that we should – we cannot 

simply shrug our shoulders and say that it is too bad it cannot be done easily. A more serious 

objection could be one by Sune Lægaard.107 Lægaard claims that the philosophical debate 

often fails to distinguish between ideal and non-ideal theory. In short, the argument is this: the 

fact that people are forced to flee their country of origin is an imperfect state, since a perfect 

world would not include refugees (all and every nation would be able and willing to protect 

the rights of its citizens). However, many suggested solutions are ideal, assuming that every 

state would do its moral duty towards refugees. But if the nations involved in fulfilling this 

duty are unable or unwilling to do so, the suggestion becomes unrealistic and cannot be used 

to solve the problem. Thus, a perfect solution is not compatible with an imperfect situation in 

these cases. Prima facie, it seems that both Lamey’s and Carens’ proposals are ideal solutions 

to a non-ideal problem since they are dependent on other countries willingness to accept a 

resettlement from one country to another. This does not seem to be something that all – or 

even enough – countries would be prepared to do.   

                                                      
106 Wellman argues that a country could sell its share of resettled refugees, much in the way countries trade 

carbon emission rights. Even if I personally find this undignified, it does not affect my forthcoming suggestion, 

since Wellman’s trading of refugees could be fitted into the system, if one wishes. Wellman and Cole 2011 p. 

129-131. 
107 Lægaard 2016, p. 270-274. 
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     Fortunately, there seems to be a precedent of sorts that we could turn to, both when it 

comes to the number of refugees each state should accommodate under a resettlement 

programme and how they should be distributed to each country. Since 1961 OECD countries 

have given part of their GDP as development assistance to other countries. In the beginning, 

the goal was that each member country of the Development Assistance Committee (DAC) 

should donate one per cent of their GDP to the Official Development Assistance (ODA) 

programme, but in 2019 that number has dropped to 0.7 per cent. 108 While this is a negative 

thing – since it is not due to the fact that the need in the receiving countries is less, but on the 

fact that money has been spent on other things in the donating countries – ODA shows that it 

is possible for an assembly of countries to agree on what they consider a fair share; 0.7 per 

cent of their GDP seems after all to be considered to be fair when it comes to development 

aid. Could not a similar solution be possible when it comes to resettlements? What if the safe 

countries in the world were to give permanent residency to refugees to the equivalent of 0.7 

per cent of their population? I use the term safe countries to indicate that it need not 

necessarily only be rich, democratic states that share the burden of resettlement. Since many 

of the refugees in the world today are already in less wealthy countries, that could be an 

acknowledgement that they too need only take their fair share. If refugees to the amount of 

0.7 per cent turn up at a country’s borders and are given entry, that nation has done its moral 

duty and some other state will have to accept that it needs to step in. Of course, 0.7 per cent 

might be too high or too low a number, but at the moment, I choose it for its symbolic value. 

In reality, it could be argued that rich, stable countries should take a larger percentage than a 

poor country, but as the world stands now, it would still be an improvement if the poorer 

countries did not need to take more than their share109. 

                                                      
108 OECD: https://www.oecd.org/dac/financing-sustainable-development/development-finance-

standards/officialdevelopmentassistancedefinitionandcoverage.htm. Accessed 2019-05-06. 
109 According to UNHCR 85 per cent of the world’s displaced people live in developing countries. UNHCR: 

https://www.unhcr.org/figures-at-a-glance.html. Accessed 2019-06-02. 
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     O’Neill110 discusses the difficulty for all states to fulfil the obligations of conventions they 

have signed, either because they violate human rights, are weak (they cannot secure the rights 

of their citizens) or because they lack the will to make the effort needed. O’Neill argues that 

instead of relying on states, the power of securing human rights should lie with non-state 

actors. When it comes to refugees, UNHCR already fills the role of an international body that 

takes responsibility for resettlement, even if this is done on a voluntary basis. However, in 

2018 only twenty-nine countries took in those 81,000 resettled refugees,111 and more 

countries need to join the resettlement programme. In this, the United Nations could be an 

instrument for change. 142 states have signed both the 1951 Convention and the 1967 

Protocol112 and ought to acknowledge their duty to take in refugees. If the UN used its power 

of negotiation to make these states accept resettlement as well as admitting asylum-seekers on 

their borders, the global community would have taken a big step towards a more dignified 

way of settling the refugee crisis in the world. An even bigger one would be taken if the 1951 

Convention was given another protocol, this one acknowledging UNHCR’s definition of a 

refugee. People fleeing from danger have a general right to be safe in someone’s territory. If 

142 countries have signed on to this principle, it should be possible to reach an agreement of 

fair distribution for those seeking refuge. A programme of this sort would not only allow 

more refugees to settle in new societies but might also reduce the number of dangerous 

journeys undertaken by asylum-seekers, since UNHCR could be present where the asylum-

seekers are. If you need not turn up on the border of a rich, democratic country begging for 

entry, but could feel confident that your moral rights would be respected and acted upon by 

the majority of the nations in the world, then your right to live safely and with dignity could 

begin almost as soon as you crossed the first border. 

 

                                                      
110 O’Neill 2005, p. 435. 
111 UNHCR: https://rsq.unhcr.org/en/#d6Nj. Accessed 2019-05-06. 
112 UNHCR: https://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-1967-

protocol.html. Accessed 2019-05-06. 
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6. Conclusion 

It seems that the principle of non-refoulement is a good place to start when it comes to 

deciding who is a refugee or not. Since UNHCR’s definition not only looks at persecution as 

a ground for refugee status, but also includes those who have left their country to flee war, 

violence, and conflict I believe that it best catches the group in need of refugee protection.113 

To that principle, the question of time should be added: even those who are not given refugee 

protection, but are considered to have subsidiary protection status, should be given the same 

membership rights as refugees at some point in time. This is connected to the need to be a 

member of a society, and to have agency over your life; to put your life on hold for a short 

period of time could be considered to be acceptable, but to do so for years is not. The same 

thought applies to refugees who are given temporary residence status instead of a permanent 

one. To return to an earlier analogy – the life boat is necessary at first to save your life, but 

you cannot be expected to live in it for years on end. Sooner or later you must be picked up by 

a proper boat or find a shore to land on. In the same way, you must be allowed to find work, a 

home of your own and have the possibility to reunite with your family (or form one).  

     As the example of Sweden in 2015 shows, there might be occasions when it is morally 

permissible for a country to close its borders to refugees. However, in the interest of both the 

moral claims of refugees and the claims to sovereign control of states, a system that prevents 

countries from having to – or choosing to – close their borders to refugees would be an 

improvement. The grounds for such a system could be found in the work that UNHCR does, 

and the DAC agreement can be used as a model for fair distribution. Since this solution is 

grounded on systems already in use, I believe it would fall on the right side of the ideal/non-

ideal axis. 

     The question of refugees is not a new one, nor is it one that is likely to disappear on its 

own. In looking for moral justice and practical solutions, it is easy to forget that behind every 

                                                      
113 UNHCR: https://www.unhcr.org/what-is-a-refugee.html. Accessed 2019-05-06. 
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number, there is a human being. To bring us back to this fact, I would like to end with the 

words of William Shakespeare:114  

Imagine that you see the wretched strangers, 

Their babies at their backs and their poor luggage, 

Plodding to the ports and coasts for transportation, 

And that you sit as kings in your desires, 

Authority quite silent by your brawl, 

And you in ruff of your opinions clothed; 

What had you got? I’ll tell you: you had taught 

How insolence and strong hand should prevail, 

How order should be quelled;  

(---) 

Say now the king 

Should so much come too short of your great trespass 

As but to banish you, whither would you go? 

What country, by the nature of your error, 

Should give you harbour? go you to France or Flanders, 

To any German province, to Spain or Portugal, 

Nay, any where that not adheres to England, 

Why, you must needs be strangers: would you be pleased 

To find a nation of such barbarous temper, 

That, breaking out in hideous violence, 

Would not afford you an abode on earth, 

Whet their detested knives against your throats, 

Spurn you like dogs, and like as if that God 

Owed not nor made not you, nor that the claimants 

Were not all appropriate to your comforts, 

But chartered unto them, what would you think 

To be thus used? this is the strangers case; 
The Book of Sir Thomas More, Act 2, Scene 4 

 

  

                                                      
114 Shakespeare: https://qz.com/786163/the-banned-400-year-old-shakespearean-speech-being-used-for-refugee-

rights-today/. Accessed 2019-05-06. 
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