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1 Introduction 
 

Richard Moon and his work on faith and hate has been an inspiration for writing this essay.  

Can quoting a religious text that shows animosity and or disdain towards homosexuals lead 

to hate speech? Is the reason behind a statement made in a religious circumstance always clear? 

Does context, one’s job or stature effect the recently posed questions? Two particular court 

cases attempt to answer these questions as well as other issues. The Colorado Baker case 

decided by The Supreme Court of the United States (Henceforth referred to as the SCOTUS) 

and the case of Pastor Åke Green decided by the Supreme Court of Sweden (Henceforth 

referred to as the Supreme Court or the Supreme Court of Sweden) are two recent cases where 

the freedom of religion and the right not to be discriminated against based on sexual orientation 

have come in conflict with one another.1 Both of these cases cover somewhat unique 

circumstances and can be isolated and juxtaposed. 

The Baker Case introduces a number of interesting issues. One of which is the duty of the 

state and government to protect the civil rights of all people against discrimination based on 

sexual orientation in states where this has been outlawed. In this case, the court is protecting 

the right not to be discriminated against based on sexual orientation when seeking goods or 

services provided to the general public. Another is the fundamental right of all American’s to 

exercise their constitutionally granted freedoms in accordance with the First Amendment. This 

freedom applies to all states in America through the Fourteenth Amendment. The freedoms 

found within the First Amendment are the freedom of speech and the freedom of religion. 

 An important aspect of the Åke Green case is that it emphasizes the right to criticize an 

aspect of society, through the eyes of another as explained in a governmental bill (proposition). 

Any individual must be able to criticize all different aspects and groups of society in the spirit 

of free and open dialogue and with the use of free speech.2 In this context the criminal aspect 

of hate speech is when an individual exceeds the matter of a fact way of approaching a 

discussion. Viewing this act to determine whether it has criminal intent, the act must be subject 

to its context.3  

These two cases have been subject to scrutiny in different regards and in both instances, 

judgements were passed that can be seen as questionable. The judgements are here targeted for 

analysis, with the aim of creating a greater understanding of how religious rights and the right 

 
1 See Masterpiece Cakeshop, ltd, et al, petitioners v. Colorado Civil Rights Commission and NJA 2005 page 

805. 

2 See proposition 2001/02:59 page 41. 

3 See NJA 2005:87 page 825. 
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not to be discriminated based on sexual orientation are governed, safeguarded and interpreted 

by the different courts. This essay will analyze these two cases, both regarding why the 

judgements turned out as they did, as well as what impact these judgements have had on society. 

The possibility of creating a balance between religion and the right not to be discriminated 

against due to sexual orientation becomes relevant. 

 

1.1 Purpose 

The aim of this essay is to examine how two different legal systems balance the freedom of 

religion and the right not to be discriminated against due to sexual orientation, with a focus 

upon homosexuality. 

 

Issues at hand: 

1) What do these two judgements say about the central rights within the Swedish and 

American legal systems? 

2) What similarities and differences can be found between the Swedish and American legal 

systems in regard to the balancing of these rights? 

3) What is the likely impact of the Colorado Baker and the Åke Green cases upon future 

jurisprudence and our understanding of the role of courts in balancing these rights?  

 

1.2 Method and Material 

This essay will focus on how the protection of religious freedom can at times come in conflict 

with the protection of the right not to be discriminated against due to sexual orientation. The 

main concern is to reach a conclusion regarding how the American and Swedish legal systems 

view these rights and how they are treated in relevant case law. In the pursuit of this goal a 

conventional legal method to analyze the material covered in the essay to satisfy the purpose 

will be used. During the course of the essay important information has been compiled, sources 

have been supplied for said information and analysis of the information and other relevant 

aspects is fluid throughout the essay. This is contrary to compiling all the information and then 

analyzing it in the latter parts of the essay. My approach has been chosen due to the importance 

of a continued stream of analysis that adds a deeper level of understanding throughout the entire 

essay. I have also chosen this approach to be able to, in a better fashion, dissect the various 

components relevant for the situation at hand and broken them down into smaller more 

comprehensible factors to ensure that the essay is easier to understand and follow throughout 

its length. 
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By comparing the similarities as well as differences between the judgements there will be 

an opportunity to determine possible impacts that the cases mentioned could have upon Swedish 

and American legal practice and popular perspective of the law. As well as how these two cases 

have could impact jurisprudence and in what ways the legal climate might be altered to fit a 

different result in the future. Additionally, a trend can be seen as to what the different courts 

choose to address and through this what can be seen as permissible in court can become clearer. 

Furthermore, there is a possibility of examining the ambitions of the courts and if the courts 

shy away from certain topics. 

During the course of this essay the analysis will be supported by legal doctrine, relevant 

court cases and outside sources dealing with the issues at hand. These sources are chosen due 

to their relevance to the issues being investigated. 

 Legal doctrine used in the analysis will originate from aspects important for the different 

forms of analysis conducted in the essay. Sources such as Svensk Juristtidning are used to cover 

key modules within the Åke Green case. Additionally, doctrine covering important aspects of 

the European Convention on Human Rights (Henceforth referred to as the ECHR or the 

convention) are introduced and used. The aim of which is to provide the level of knowledge 

needed to understand the issues at hand in a satisfactory manner. Furthermore, doctrine that 

supports important definitions such as the Margin of Appreciation are used to support key 

aspects that are of high relevance for grasping a holistic and well-informed level of 

comprehension for principles used in European legal practice. This is of value due to the 

importance that is placed upon European legal practice in the European member states. There 

is a lack of literature covering the Baker case. This is due the fact that the information found in 

the case is deemed satisfactory for the understanding of its relevance in the essay. 

 An important aspect of the essay is religious freedom, in accordance with this, a book 

has been referenced to due to its importance in regard to the topic of religion being used as a 

source of hate. This is in addition to the case law presented that deals with religious freedom. 

 To further the findings and answer the issues presented in segment 1.1, relevant court 

cases will be introduced. These cases will be presented to support certain arguments and 

important points that will be made in the essay as well as assist to create a wholesome picture 

of relevant and current Swedish, European and American case law. This as the cases pertain to 

the applicable issues being analyzed. Additionally, said cases will also be examined with 

particular focus upon religious freedom and antidiscrimination and how these two elements 

have been treated by the Swedish Supreme Court, the European Court of Human rights and the 

SCOTUS. Noteworthy at this junction is that certain cases from the SCOTUS should be read 
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in a fashion that the individual justice’s ways of reasoning should be factored into account, even 

if that line of reasoning was not voted upon by the general consensus. 

 

2 The Baker Case 
 

2.1 Relevant facts and history important for understanding the Baker 
Case 

In 1885 the state legislator of Colorado, the general assembly, passed an act that would “[…] 

Protect all citizens in their legal rights”, this act is known as the Colorado Anti-Discrimination 

Act (Henceforth referred to as the Colorado Act). This would guarantee the full and equal 

enjoyment of certain public facilities to all citizens. Regardless of race, color or previous 

servitude.4 In 2007 and 2008 an amendment was added to the Colorado Act and through that 

furthered the right in the state of Colorado to not be discriminated against in public spaces to 

include - “It is a discriminatory practice and unlawful for a person, directly or indirectly, to 

refuse, withhold from, or deny to an individual or a group, because of disability, race, creed, 

color, sex, sexual orientation, marital status, national origin, or ancestry, the full and equal 

enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of a 

place of public accommodation.“5 The act includes “public accommodations”, in broad strokes 

that includes places of business where sales to the public are made, however it excludes places 

of religion such as churches or mosques.6 Additionally, all governmental organs must, under 

the stipulation of the First Amendment, treat all entities and cases with neutrality and 

nonpartisanship, this is particularly important when dealing with the subject of religion. 

 The United States federal court system is divided into three layers. The district courts 

are on the bottom. The district courts are followed by circuit courts. The next layer is the 

Supreme Court. The United States is divided into 13 circuits. These circuits can at times rule 

upon regulations differently, resulting in different rules and regulations depending on which 

circuit you live in; this can become a problem and is mentioned below.7 

All complaints of discrimination that are seen to violate the Colorado Act are addressed 

by the Colorado Civil Rights Division as a first instance. The Division investigates the claim 

and if probable cause of violation is found, the matter is referred to the Colorado Civil Rights 

 
4 The Baker Case, opinion of the court page 5. 1885 Colo. Sess. Laws pp. 132-133. This later led to the 

requirement to include all other places of public accommodation. Colo. Sess. Laws ch. 61, pp. 139. 

5 Ibid, opinion of the court page 5. Colorado Revised Statutes, §24–34–601(2)(a) (2016).  

6 Colorado Revised Statutes, §24-34-601 (1). 

7 See the US courts website for more information - https://www.uscourts.gov/about-federal-courts/court-role-

and-structure. 

https://www.uscourts.gov/about-federal-courts/court-role-and-structure
https://www.uscourts.gov/about-federal-courts/court-role-and-structure
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Commission. The Commission then decides whether or not to initiate a formal hearing before 

a state Administrative Law Judge. The decision by the Administrative Law Judge is presented 

to the Commission. The Commission then holds a public hearing before voting upon the case. 

If the Commission then determines that there is evidence that proves a violation of the Colorado 

Act has taken place, it may impose remedial orders.8 After which the process is furthered by 

the Colorado State Court and if any member of the process continues the process even further 

the Colorado Court of Appeals is the next step. The Colorado Supreme Court is the step after 

that and lastly the SCOTUS can become involved. The SCOTUS only accepts cases if 4 of the 

justice’s agree upon its significance. There are three reasons for accepting a case. Firstly, a case 

of national importance.9 Secondly, a case where a lower court invalidates federal law.10 And 

lastly, to resolve a split decision.11  

The Free Exercise Clause is part of the First Amendment and the right of American 

citizens to accept and engage in any religious belief they please. The Free Exercise Clause does 

not only protect the religious belief but also actions made on their behalf.12 

In the summer of 2012, a same-sex couple consisting of Charlie Craig and Dave Mullins 

visited a bakery in Colorado, the Masterpiece Cakeshop LTD. At the time of their meet, same-

sex marriages were illegal in the state of Colorado. Thus, the couple intended to be wed legally 

in Massachusetts and hold a reception in Denver, Colorado. The aim of their visit to the bakery 

was to inquire about a cake for their upcoming wedding reception. The shop’s owner and devout 

Christian, Jack Phillips, informed the couple that he would not create a cake for their wedding 

celebration. Phillips stated that he would bake another type of cake for them and that they were 

free to buy a pre-made cake already on display at the shop, but that he would not bake a cake 

specifically for their same-sex wedding celebration.13 He would not do so on the grounds that 

it would go against his religious convictions as a Christian that opposes same-sex marriages. 

This can be seen as a violation of the Colorado Act due to Phillips discrimination based on the 

couple’s sexual orientation. 

 
8 For closer inspection of the rules and regulations of this procedure, see the Department of Regulatory 

Agencies, Civil Rights Commission, State of Colorado Civil Rights Commission Rules and Regulations. 

9 For example, when the SCOTUS decided who had won the year 2000 presidential election. 

10 See Gonzales v. Raich 545 US (2005) regarding a dichotomy between state and federal marijuana regulations. 

11 See Obergefell v. Hodges where a ruling from one circuit within the USA conflicted with another circuit. 

12 For closer inspection of the stipulations found within the Free Exercise Clause, see the Free Exercise Clause 

section within the First Amendment of the Constitution of the United States. 

13 The Baker Case opinion of the court page 4. Phillips was prepared to offer his services in almost all other 

facets; he would however not support same sex marriage. The investigation found that this claim is further 

substantiated by the fact that Phillips had before refused to sell wedding cakes to other same-sex couples for the 

same reason, opinion of the court page 7. 
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The couple subsequently filed a case against Phillip’s with the Colorado Civil Rights 

Division where they alleged discrimination on the basis of sexual orientation. The Commission 

referred the case for formal hearing before the state Administrative Law Judge who ruled in the 

couple’s favor. The Commission determined that the actions of the baker were in violation of 

the Colorado Act. The Colorado state court then followed suit and confirmed the Commission’s 

ruling and enforcement order. In doing so, the First Amendment rights of Phillips may have 

been disregarded and or violated. Phillips appealed to the Colorado Court of Appeals that 

affirmed the Commissions legal standing, determinations and remedial order. The Colorado 

Court of Appeals also rejected Phillip’s argument that the Commission’s orders were 

unconstitutional, and that the Commission’s orders violated the Free Exercise Clause.14 The 

Colorado Court of Appeals reached the conclusion that requires Phillips to comply with the 

Free Exercise Clause. Furthermore, the Colorado Supreme Court did not grant the case an 

audience. Phillips then sought review from the SCOTUS and was granted certiorari.15 Phillips 

consistently claims that he has acted correctly within his right of Free Speech and the Free 

Exercise Clause as well as the First Amendment of the Constitution. 

 

2.2 The SCOTUS discusses animosity towards the defendant, similar 
cases and the need of the public to adhere to public accommodation 

laws 

As mentioned, the Commission a part of a state organ and may not show any form of hostility 

towards any entity or case, this is a Constitutional requirement in accordance with the First 

Amendment. However, in a public, on the record hearing, the Commission met on July 25th, 

2014 and the comments of two Commissioners could be seen as hostile. The statements made 

by one of these representatives compared faith to defenses of slavery and the holocaust.16 The 

Colorado Civil Rights Commission was seen to have failed to meet the requirements of the 

state’s obligation to view cases with the eyes of religious neutrality. Phillips refusal to 

accommodate the gay couple lay solely on religious grounds, and thus the correlation of a lack 

of impartiality on the side of the state was made. Later the Colorado State Court record does 

 
14 The Baker Case, opinion of the court page 8. See also Craig v. Masterpiece Cakeshop, Inc., 370 P. 3d 272, 

283, 2015. The Colorado Court of Appeals relied on the precedence of Employment Div., Dept. of Human 

Resources of Ore. v. Smith, 494 U. S. 872 (1990). Where the SCOTUS stated that the Free Exercise Clause 

“[…] does not relieve an individual of the obligation to comply with a valid and neutral law of general 

applicability does not relieve an individual on the ground that the law proscribes (or prescribes) conduct that his 

religion prescribes (or proscribes)” following that the law would interfere with religious practices or beliefs. This 

with an emphasis on valid and neutral actions. 

15 In Sweden this is known as “Prövningstillstånd”. 

16 The Baker Case, opinion of the court page 13-14. 
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not address these comments by the Commission representatives, nor was any concern shown 

for their content. A conclusion was made by the SCOTUS that a lack fairness and impartiality 

on part of the Commission’s adjudication in Phillip’s case had taken place. Additionally, the 

other cases that had been compared to the Phillips case had not gone against the Colorado Act, 

in part because the bakers had been willing to sell other items such as birthday cakes and 

cookies but mostly due to the differences between the cases. The SCOTUS views the treatment 

of Phillip’s case as inconsistent with the reasoning behind the other cases and the Commissions 

consideration to Phillip’s objection did not accord for the treatment of the other cases and their 

objections.17 

 While religious and philosophical objections are given protection, the general rule is 

that business owners cannot refuse equal access to a public service to members of the public, 

this includes the right not to be discriminated against due to sexual orientation and homosexuals 

that constitute a group of protected people. This following the neutral and general application 

laws of accommodation afforded all citizens.18 This is spoken of in general terms, that any 

person in American society should without being discriminated against be able to take part in 

public services, one must however consider, just as Phillip’s did, that his situation is a narrow 

one. Phillips did not choose to refuse all of his services, only the wedding cake for a marriage 

situation he did not agree with based on religious and philosophical convictions. If he were to 

abide by the request he would need to prepare a cake and use his artistic skills, a statement in 

which he expresses a wedding endorsement, something of his of voice and creation.19 This 

could implicate his First Amendment right and the free speech component as well as his deep 

religious convictions. A balancing act is conducted between the importance to afford gay people 

the same rights as other members of society and the importance of upholding the religious and 

philosophical objections towards gay marriage. The latter is in some forms protected by the 

freedom of expression. Keep in mind that the decoration of a cake can be a way of expressing 

 
17 Ibid, opinion of the court page 15. See cases where the requested cake included “wording and images [the 

baker] deemed derogatory”, Jack v. Gateaux, Ltd., Charge No. P20140071X, at 4; featured “language and 

images [the baker] deemed hateful”, Jack v. Le Bakery Sensual, Inc., Charge No. P20140070X, at 4; or 

displayed a message the baker “deemed as discriminatory”, Jack v. Azucar Bakery, Charge No. P20140069X, at 

4.  

18 See Newman v. Piggy Park Enterprises, Inc., 390 U. S. 400, 402, n. 5 (1968) (per curiam); see also Hurley v. 

Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S. 557, 572 (1995) “Provisions like 

these are well within the State’s usual power to enact when a legislature has reason to believe that a given group 

is the target of discrimination, and they do not, as a general matter, violate the First or Fourteenth 

Amendments”. 

19 This could lead to the cake being considered a work of art, which has other legal implications, as discussed in 

the case by the SCOTUS. See the Baker case, opinion of the court page 2 in regard to the design of a cake being 

protected by the freedom of speech. 
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your freedom of religion and free speech.20 As mentioned before, in 2012 gay marriage was not 

legal in Colorado, nor had the court rulings from Windsor or Obergefell been announced yet.21 

The cases of Windsor and Obergefell were very important for nationwide acceptance of gay 

marriage. Adding to this, state law had afforded bakers to lawfully decline the creation of cakes 

with decorations that were aimed for gay marriages or gay people based on other reasons.22 

With this in mind, as well as how the SCOTUS views Phillips religious convictions to have 

been treated, the SCOTUS deems the actions of the Commission to have violated the Free 

Exercise Clause and thus its order must be set aside.23 

 Conclusively Phillip’s case ruling was overturned by the SCOTUS for a number of 

reasons. Firstly, Phillip’s case was not given the same consideration as similar cases before his. 

There were a number of similar circumstances to previous cases regarding other bakers’ actions 

that were deemed lawful when taking stances of similar nature. The Commission did not take 

into account that Phillips had been willing to sell other services and goods such as cookies and 

birthday cakes, factors that were taken into account for the other cases.24 Secondly, Phillips 

case was treated with hostility in regards to his religious beliefs and convictions, something that 

was not mentioned or addressed by the Colorado Court of Appeals. Furthermore, and of most 

crucial identity, the SCOTUS deemed that the Commission had treated Phillip’s religious 

beliefs with hostility. Phillip’s most sincere religious beliefs and objections were also marked 

and weighed against him, which goes against the rules set forth by the First Amendment 

regarding religious neutrality. A guarantee that citizens receive neutral treatment in accordance 

with their religious objections in accordance with the law. 

 
20 See Obergefell v. Hodges, 576 U. S. ___ (2015). “[…] The First Amendment ensures that religious 

organizations and persons are given proper protection as they seek to teach the principles that are so fulfilling 

and so central to their lives and faiths.” See also, the Baker case, opinion of the court page 2 in regard to the 

design of a cake being protected by the freedom of speech. 

21 United States v. Windsor, 570 U.S 744 (2013). Obergefell v. Hodges 576 US ___ (2015). 

22 See cases where the requested cake included “wording and images [the baker] deemed derogatory”, Jack v. 

Gateaux, Ltd., Charge No. P20140071X, at 4; featured “language and images [the baker] deemed hateful”, Jack 

v. Le Bakery Sensual, Inc., Charge No. P20140070X, at 4; or displayed a message the baker “deemed as 

discriminatory”, Jack v. Azucar Bakery, Charge No. P20140069X, at 4.  

23 “For these reasons, the Commission’s treatment of Phillips’ case violated the State’s duty under the First 

Amendment not to base laws or regulations on hostility to a religion or religious viewpoint. The government, 

consistent with the Constitution’s guarantee of free exercise, cannot impose regulations that are hostile to the 

religious beliefs of affected citizens and cannot act in a manner that passes judgment upon or presupposes the 

illegitimacy of religious beliefs and practices.” Page 3 of the syllabus. Page 18 also presents why the previous 

judgment must be reversed. See also Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U. S. 520. The court 

clarified that if to respect the Constitution’s guarantee of free exercise, cannot impose and regulations hostile to 

and religious beliefs of any particular citizens and cannot move in a manner that places judgement or 

presupposes the illegitimacy of any practices or beliefs that follow from a religious conviction, Church of 

Lukumi Babalu Aye, supra 534. 

24 Jack v. Gateauc, Ltd., Charge No. P20140071X. Jack v. Le Bakery Sensual, Inc., Charge No. P20140070X. 

Jack v. Azucar Bakery, Charge No. P20140069X. 
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2.3 Justice Kagan and Justice Breyer concur with the general 

consensus and wish to highlight problems with comparing cases  

Within the SCOTUS, individual judges can voice their concerns in concurring or dissenting 

views in regard to the general consensus. This is important due to the fact that all judges’ 

individual views can be voted upon to become the general view and the outcome of the case. 

Due to this important factor, relevant viewpoints will be presented below. Both to highlight 

views that concur with the general consensus as well as views that are dissenting towards it. 

Individual justices Kagan and Breyer elaborate upon that which they found to be of 

particular importance.  

The general rule that religious and or philosophical objections cannot limit the right to 

public goods and services should in most cases be the governing rule of thumb in accordance 

with public applicable accommodation laws. However, in the upholding of said rule no 

governing state body can show any manner of hostility towards the religious views presented 

before them. On the contrary a neutral and respective approach is of utmost importance. Justice 

Kagan and Breyer concur to the extent that the Commission failed to satisfy this approach 

towards Phillip’s case.25 

Continually it is seen as problematic how state agencies made the considerations 

between the Jack cases and Phillip’s case.26 The distinction is seen as simple. In the Jack cases, 

the bakers act in accordance with the Colorado Act. They declined a service that they would 

have declined any other customer, regardless of circumstance. The difference between the Jack 

and Phillip’s cases is that Phillip’s treated the specific customers differently, a violation of the 

Colorado Act which demands proprietors to adhere to certain way of treating customers that 

follows “the full and equal enjoyment” of public accommodations, this irrespective of sexual 

orientation. The different outcomes in the Jack and Phillip’s cases could have been solved by 

reading and applying the neutral application of Colorado laws. This without any contamination 

of bias towards religious beliefs or philosophical objections.  

 The State of Colorado can treat bakers who discriminate based upon sexual orientation 

in a different manner than bakers who do not. This can however only be done if the state’s 

decision does not contain any religious bias, hostility or show of non-neutral behavior.27 

 

 
25 The Baker Case, page 1 of justice Kagan’s elaboration. 

26 See Jack v. Gateauc, Ltd., Charge No. P20140071X. Jack v. Le Bakery Sensual, Inc., Charge No. 

P20140070X. Jack v. Azucar Bakery, Charge No. P20140069X. See also Justice Kagan’s elaboration page 2-3. 

27 The Baker case, page 4 of justice Kagan’s elaboration. 
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2.4 Justice Gorsuch and Justice Alito concur with the general 
consensus and wish to highlight constitutional rights and animosity 
shown towards religion 

Individual justices Gorsuch and Alito elaborate upon that which they found to be of particular 

importance. 

The way the Commission acted with judgmental dismissal regarding sincere religious 

convictions is contrary to the First Amendment and would not survive scrutiny of a strict nature. 

The Constitution protects the exercising of religious conviction(s). It does not and should not 

discriminate between popular religious views and those who do not meet that standard, it 

protects them both.28 

The facts of the case laid out by Phillip’s testimony confirm that he would have refused 

to supply a design and creation of a cake for same sex marriages regardless of who the customer 

was. Signifying that the customer was not the focus here, instead it was Phillip’s religious 

conviction(s). This means he would refuse a heterosexual customer’s request of a cake for a 

same sex marriage as well. Which he also did when Craig’s mother asked him to bake a cake 

for Craig’s wedding reception.29 Any other notion would be in contradiction to the facts of the 

case. Nevertheless, the Commission found him in violation of the Colorado public 

accommodation law.30 

 In both cases the bakers were not willing to service people who fall under statutory 

protection due to personal conviction. However, there are no indications of the baker’s 

intentions of none-willingness of service based on the customers protected status. The bakers 

notified the Commission that they would have refused to sell the cakes that the customers 

wanted to anyone who had inquired about a purchase. They would sell other cakes to individuals 

in a protected class which includes everyone else as well.31 

 Conclusively, the Commission acted on a presumption that Phillips harbored an intent 

towards members of a protected class due to the foreseeable effects of his actions. The 

Commission however did not presume the same intent with Jack’s cases, even though the 

 
28 The Baker case, page 7 of Justice Gorsuch’s elaboration. “Popular religious views are easy enough to defend. 

It is in protecting unpopular religious beliefs that we prove this country’s commitment to serving as a refuge for 

religious freedom. See Church of Lukumi Babalu Aye, supra, at 547; Thomas v. Review Bd. of Indiana 

Employment Security Div., 450 U. S. 707, 715–716 (1981); Wisconsin v. Yoder, 406 U. S. 205, 223–224 (1972); 

Cantwell v. Connecticut, 310 U. S. 296, 308–310 (1940).” 

29 See the Baker case, page 4 of the syllabus. This is also mentioned by Justice Gorsuch, page 3 Justice Gorsuch 

elaboration. 

30 The Baker case, page 3 of Justice Gorsuch’s elaboration. 

31 Ibid, page 4 of Justice Gorsuch’s elaboration. 
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effects of Jack’s actions were just as foreseeable as Phillip’s. This shows signs of a double 

standard.32 

 

2.5 Justice Ginsburg and Justice Sotomayor disagree with the general 
consensus and wish to highlight the lack of animosity and problems 
with comparing cases  

Individual justices Ginsburg and Sotomayor elaborate upon that which they found to be of 

particular importance.  

The Phillips case does not resemble the Jacks cases in the way the other justices have 

stated. The bakers who declined Jack the service did not refuse to bake him the cake, they only 

refused to decorate it with hateful and or discriminative designs. They would not sell that cake 

design to anyone else regardless of circumstance. The Colorado Act protects the dignity of all 

people and thus protects anyone from the demeaning messages Jack asked to be presented on 

the cakes. In the Phillips case he chose not to sell them the cake because of the reason behind 

the order of the cake, e.g. the wedding of a gay couple. He however chose to sell the same kind 

of cake to other customers, customers whose sexual orientation he was comfortable with. When 

a couple orders a cake for a wedding, they order it to celebrate the wedding, not to celebrate a 

heterosexual or homosexual wedding. That is the service that the couple was denied. Jack was 

not denied service based on sexual orientation or religion. Jack was treated as any other 

customer would have been treated. Justice Ginsburg finds it irrelevant that Phillips would have 

sold other baked goods to the issue presented in the case. What instead matters is that Phillips 

chose not to provide a service that he would have provided to a heterosexual couple. In contrast 

to the Jack cases, those bakers would’ve declined baked goods to other none-Christians or 

Christians alike, which is of relevance to the case issue. Additionally, the Colorado Court of 

Appeals reasoned, in regard to what should be deemed offensive and by whom, that Phillips 

declined to produce a cake that he personally found offensive while the other bakers would 

have upon the cakes literally displayed the offensive and demeaning texts. The difference could 

in these cases be between not selling a cake at all and the refusal to display a certain design on 

said cakes.33 

 The different steps taken in the Phillips case should according to Justice’s Ginsburg and 

Sotomayor, rule out any importance placed on the Commissioner’s comments they also do not 

agree with the general consensus regarding the alleged similarities between the Phillips case 

 
32 Ibid, page 6 of Justice Gorsuch’s elaboration. 

33 The Baker case, pages 4-6 of Justice Ginsburg’s elaboration. 
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and the Jacks cases. Firstly, the Administrative Law Judge’s findings. Secondly, Phillips 

attempted appeal. Thirdly, in finding the violation of the Colorado Act by the Colorado Court 

of Appeals. What infected the adjudicators is not revealed by the Court which Justice Ginsburg 

finds inconclusive. Nor does Justice Ginsburg agree with the coherent similarities that give 

precedence to the Church Lukumi case and thus removes its relevance from the Phillips case.34 

Therefore, the religious neutrality argument is found void and the SCOTUS should not have 

uprooted the Colorado Court of Appeal’s judgement. 

 

2.6 Authors reflections - Baker Case 

The SCOTUS judgement and the individual justice’s elaborations led me to a number of 

reflections. 

The neutral laws that govern the general accessibility to public goods and 

accommodations is a means to an end. The end is to make sure that all citizens can partake on 

a level playing field. When a member of the public, in this case a business owner, which has 

the power of supplying any good or service he or she wants, refuses to sell a good or service 

based on religious and or moral grounds, the playing field is set out of balance.  

It is somewhat understandable that homosexuals are a protected group in the eyes of the 

law due to the lack of balance in rights when comparing homosexuals and heterosexuals and 

the lack of protection in regard to not being discriminated against based on sexual orientation - 

yet at the same time, if all citizens are treated equal in this regard, there is no need to protect a 

specific group. It should not be acceptable, in any circumstance to deny a member of the public 

the access to a good or service based on religious convictions. With that said I agree with Justice 

Kagan and Breyer regarding Phillips violation of the public accommodation’s rules and 

regulations. I, however, disagree with how the discussion regarding harboring intent and how 

important the fact of non-neutrality has been for the case which was discussed by Justice 

Gorsuch and Alito as well as displayed as the general consensus of the SCOTUS, something I 

will touch upon below. 

I would like to argue that there was no animosity shown towards Phillips religion in the 

statements made by the Colorado Commissioners.35 The two statements should not point 

 
34 Ibid, page 8 of Justices Ginsburg’s elaboration. 

35 Justice Sotomayor and Ginsburg express similar reflections regarding with this line of thought. So does the 

American Bar Association regarding the lack of animosity shown towards religion. 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-

define-free-speech/not-a-masterpiece/. 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-define-free-speech/not-a-masterpiece/
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-define-free-speech/not-a-masterpiece/
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towards animosity.36 The first statement simply states that Phillips is allowed to believe 

whatever he chooses. Phillips, however, must follow the rules and regulations that are 

applicable regardless of his religious commitments. The second statement can possibly be 

viewed as to show animosity depending on one’s point of view. From my point of view this 

statement should not been viewed as to how animosity, instead the statement is factually 

correct, just like the first statement. Religion has been used to justify an array of injustices. 

Religion has been used to justify discriminative situations such as slavery and the holocaust. 

Furthermore, the statement continues by laying forth that religion should not be used to limit 

the rights of others. With this in mind and viewing the statements in their respective contexts, 

I would like to argue that the statements do, in fact, not at all show animosity towards Phillips, 

his religion or the situation at hand. They are factually based and should be treated as such. 

Thus, the reason for dismissing the charges towards Phillips can be seen as faulty and that this 

case did not necessarily regard a Constitutional issue. For without a discussion of animosity, 

the rights in accordance with neutrality mentioned in the Constitution would not have been 

consulted. The outcome could as a result of that be seen as less significant than previously 

thought. Meaning that, I would argue that the SCOTUS could have served the legal rights of 

the parties involved and the legal sphere in the US in a more satisfactory fashion by remanding 

the case and not granting certiorari or simply agreeing with judgement from all the previous 

governmental organs.37 Either that, or ruling in accordance with Justice’s Ginsburg and 

Sotomayor. This can count towards a different outcome; future legal precedence and the 

utilization of the rights afforded the actors involved. This could also mean that the outcome of 

the Phillips case would differ and result in him facing charges. Which would have led to the 

rights of the gay couple being discriminated based on sexual orientation but receiving justice 

as a result, protecting them as citizens and their right to public accommodations, as well as a 

vulnerable group worth extra protection. 

The situation at hand might be benefited by a discussion regarding proportionality. A 

discussion of proportionality might result in concluding which aspects are desirable to protect 

 
36 The first statement - “Phillips can believe what he wants to believe but cannot act on his religious beliefs if he 

decides to do business in the state.” The same commissioner restated his stance with an addition, “[I]f a 

businessman wants to do business in the state, and he’s got an issue with the— the law’s impacting his personal 

belief system, he needs to look at being able to compromise.” The second statement – “freedom of religion and 

religion has been used to justify all kinds of discrimination throughout history, whether it be slavery, whether it 

be the Holocaust, whether it be—I mean, we—we can list hundreds of situations where freedom of religion has 

been used to justify discrimination. And to me it is one of the most despicable pieces of rhetoric that people can 

use to—to use their religion to hurt others.” See the Baker case, opinion of the court page 12-13. 

37 In accordance with 28 U.S. Code § 2106. This can be compared to the Swedish procedural code 59:1 

Rättegångsbalken (RB). 
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and which should be given a higher degree of significance. By taking a holistic stance, the way 

the government acts in situations such as these is important. If this stance is taken, a view that 

encapsulates the entire picture is achieved. Resulting in a view that the SCOTUS acted in a 

poor manner. This aspect should not be played down or understated as its importance is vast. 

For the fact that a citizen could brazenly act as Phillips did, being found at fault in all instances 

to then have the SCOTUS overturn the previous verdicts based on what two members of the 

Commission’s personal statements, is questionable.  

A teleological approach is important at this junction. On the one hand the SCOTUS took 

the path of “harboring intent” very seriously and it can be viewed that their reasoning on this 

point led to the decision to overturn previous legal decisions made by the other governmental 

organs. This also follows the requirements found in the Constitution. On the other hand, this 

decision also shines light on how a discriminatory act by a business owner against two citizens 

based on their sexual orientation can be justified. Either the decision of protecting Phillip’s right 

to be treated with neutrality is seen as the most important, keep in mind that the statements 

made can be viewed as neutral and thus the criteria of neutrality was met or the protection of 

public accommodation as well as the rights of two citizens that also happen to be homosexuals, 

is seen as more important. The fact that Phillips rights were seen as more important is 

questionable according to me and given the circumstances not justifiable. With this result, it 

seems that the Justice’s had already made up their minds and the aspect of due process and 

objectivity were sidelined. 

The state must act with complete neutrality when addressing a case in accordance to the 

Free Exercise Clause and the Constitution. Additionally, all state organs must be respectful and 

tolerant towards Phillips religion. This is clearly stated within the parameters of the Free 

Exercise Clause and the Constitution. Two representatives from the Commission proclaimed 

on record and in a public hearing, comments that can perceived to point towards an attitude that 

violates the neutrality rules stated within the Free Exercise Clause and the Constitution. These 

comments are open to criticism and the words conveyed from these two individuals can be seen 

to represent the Commission’s lack of strategic and neutral character. It is further agreeable that 

the state should act in neutral terms towards citizens actions, regardless of character. This is 

part of a legal climate that is transparent and equal. A violation of the Colorado Act had been 

determined, this follows among others, the findings of the Administrative Law Judge and the 

Supreme Court of Colorado declining Phillips appeal. This should be treated as reason to 

disregard those comments to a large degree and not let them overshadow the entire legal process 

to reach coherent conclusions on Phillips actions and violation. 
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There are also difficulties regarding the subject of a valid free exercise claim made from 

a baker. There must be a difference between a baker not supplying the desired design and not 

supplying the cake at all. Whereas the former situation should be acceptable to refuse. As the 

bakers in the Jack cases did.38 The latter is an outright refusal of a service. Regardless of the 

legal history of free exercise and speech in Colorado, I would argue that Phillips actions should 

not fall within protection of the Free Exercise Clause. Furthermore, the fact that this situation 

is treated like a case of free exercise and free speech are inconsistent with what sparked the 

problem from the beginning. It was not what kind of cake, nor what design that was of 

importance for Phillip’s refusal. The aspect of relevance to the core problem can clearly be 

stated as having to do with the sexuality of the customers. Thus, this case should not be one 

that labors over free speech and exercise. Instead the sole problem is how a baker treated two 

customers in regard to their sexuality and the reasons to why he acted in the fashion he did. 

This is however not the case. 

The Jack cases have been viewed as similar to the Phillips case.39 This is peculiar when 

juxtaposing the cases. The dichotomy posed by the difference in not supplying a cake at all due 

to religious convictions, to then claim that Phillips is not violating the Colorado Act because 

Phillips would not supply a service to any such celebration is according to me, not the same as 

not selling a specific design. Especially if this design can be viewed as hateful from an objective 

standpoint. On the one hand it is understandable that, if, a baker finds a design hateful or 

discriminatory that he or she would refuse to put their skills to use in creating said design. If 

that was the case, then the discussion of freedom of expression would become relevant. 

Following this, not selling that type of design to anyone regardless of background features 

pertaining to the customer is understandable. On the other hand, I would argue that it however 

is not understandable nor justifiable to claim that not selling a service to create a cake, 

celebrating gay marriage falls into the same category as denying a hateful design. When a 

customer inquiry is about an order of a cake to celebrate a wedding reception, it is the not the 

sexuality of the couple getting married that is celebrated nor the overall sexuality of the 

wedding, but the union of two individuals. With that said, the Jack and Phillips cases fail to 

resemble each other in relevant aspects and thus should not be compared nor used as reasons to 

 

38 See cases where the requested cake included “wording and images [the baker] deemed derogatory”, Jack v. 

Gateaux, Ltd., Charge No. P20140071X, at 4; featured “language and images [the baker] deemed hateful”, Jack 

v. Le Bakery Sensual, Inc., Charge No. P20140070X, at 4; or displayed a message the baker “deemed as 

discriminatory”, Jack v. Azucar Bakery, Charge No. P20140069X, at 4. See also the Baker case, the comparison 

between the cases, opinion of the court page 15. 

39 Jack v. Gateauc, Ltd., Charge No. P20140071X. Jack v. Le Bakery Sensual, Inc., Charge No. P20140070X. 

Jack v. Azucar Bakery, Charge No. P20140069X. 
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reverse previous court rulings and legal decisions. I join dissenting to the judgment passed by 

the SCOTUS and partially agree with Justice Ginsburg and Sotomayor. I especially agree with 

Justice Ginsburg and Sotomayor in regard to how the case of The Church of Lukumi should be 

removed from precedence relied upon by the SCOTUS for its lack of coherence to Phillips case. 

The important details discussed by the SCOTUS point towards a legal system that is not 

afraid to touch upon sensitive subjects. On the contrary, handling cases that refer to 

Constitutional rights and the rights of a specifically vulnerable group of the public as well as 

cases regarding discrimination based on sexual orientation shows the importance placed upon 

relevant and delicate as well as relatively emotional matters. This is appreciated when 

comparing the American system with the Swedish and European systems. 

An additional aspect is that through this judgement from the SCOTUS can be seen a 

situation that points towards a legal reasoning that focuses on the most important aspects that 

pertain to protecting the rights governed by the Constitution. The SCOTUS does this in a 

fashion that can be seen as easy to follow and where all points of importance have been touched 

upon regardless of if they can be viewed as questionable or not. This can be seen as contrary to 

how the Supreme Court of Sweden acted in the case of Åke Green. 

 

3 The case of Åke Green 
 

3.1 Facts of the case 

A pastor named Åke Green had during his sermon that was attended by at least 50 people 

expressed views that show disdain towards homosexuals and hinting towards their sexual 

orientation as an abomination. Åke Green achieved this through reciting an amount of 

statements and quotes originating from religious texts. His sermon contained a quantifiable 

amount of offensive material towards homosexuals and his sermon gained a not inconsiderable 

amount of attention. The message he conveyed was based in the Christian religion, the religion 

that Åke Green subscribes to. He refers to homosexuality as something unnatural and a tool 

used by the devil against god in the sense that homosexuality’s goal is to disrupt the holy 

matrimony between a man and a woman. The legalization of the marriage between two 

individuals of the same sex would lead to disaster. Additionally, he refers to homosexuality as 

the spreader of aids and that homosexuality is a sin and is not the way god intended for mankind 

to live. Homosexuals are a protest against god and all that both Åke Green and god hold dear.40 

 
40 To read Åke Green’s entire sermon, see NJA 2005:87 page 806-811. 
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3.2 The Supreme Court of Sweden discusses in their judgement, 
permissible content of public discourse, disdain shown by a pastor 
towards homosexuals as well as the European Convention 

The Supreme Court discusses that an important feature of Åke Green’s sermon should not be 

examined through the exact words he used, instead what is important, is how the audience 

perceived his sermon.41 A different starting point is that Åke Green, when preparing and 

delivering his sermon, acted with a basis found in his Christian faith and values with the purpose 

and conviction to change the lives of those who were listening, as is part of his role as a pastor. 

With this in mind the Supreme Court came to the conclusion that the line that is drawn between 

factual criticism had been crossed and that he willingly offended the homosexual group of 

society. Furthermore there are no obvious constitutional obstacles hindering Åke Green from 

being charged in accordance with 11:14 The Instrument of Government42, nor does any other 

stipulation set forth in the constitution hinder the Supreme Court from charging Åke Green with 

hate speech in accordance with  16:8 the Swedish Penal Code.43 Why the Supreme Court did 

not charge Åke Green with hate speech will be discussed below and in segment 3.3. 

 An important factor to why the Supreme Court ruled in the fashion they did was how 

the European Convention was to be viewed in accordance to the relevant factors in the Åke 

green Case. The European Court’s application of article 9 of the ECHR can be viewed as special 

since it protects thoughts and ideas expressed in the spirit of religion and in situations such as 

a sermon.44 With this viewpoint it seems that the limitation of a sermon must be supported with 

the aim of a step towards a more democratic society, which means an assessment must be made 

in proportion to what the Supreme Court is trying to protect. This is where the Margin of 

Appreciation steps in.45 With guidance from legal precedence set by the European Court there 

are three points that must be considered when the Margin of Appreciation is used. These three 

 
41 See NJA 2005:87 page 826. 

42 Regeringsformen, one of four Swedish constitutional instruments. 

43 The Swedish Penal Code, Brottsbalken (BrB). 

44 See article 9 of the ECHR. See also Kokkanis v. Greece (14307/88) Judgment on the 25th of May 1993 point 

31 for guidance regarding sermons and precedence set by the European Court. 

45 See NJA 2005:87 page 828. See also, the Margin of Appreciation can be defined as the “[…] Latitude of 

deference or error which the Strasbourg organs will allow to national legislative, executive, administrative and 

judicial bodies before it is prepared to declare national derogation from the convention, or restriction or 

limitation upon a right guaranteed by the convention, to constitute a violation of one of the convention’s 

substantive guarantees. It has been defined at the line at which international supervision should give way to a 

state party’s discretion in enacting or enforcing its laws”. See Yourow, The margin of appreciation doctrine in 

the dynamics of European human rights jurisprudence, p. 39. Which refers to - Wong, "The Sunday Times Case: 

Freedom of Expression Versus English Contempt-of-Court Law in the European Court of Human Rights," 17 

New York University Journal of International Law and Politics 35, 58, 1984. 
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key points that must be taken into consideration when using the Margin of Appreciation as 

discussed in precedent cases. The first being that an infringement upon a right must be justified 

with the thought and core belief of what a democratic society is to represent. The second being 

that the infringement must follow the rule of the law within national legislation of the member 

state in question. Lastly, the infringement must follow the guidelines of common social needs 

and be legitimate to a certain aim. One must bear in mind that these differ depending on which 

society is the subject of discussion.46 Furthermore the Handyside judgement indicated a larger 

Margin of Appreciation to member states in order to protect morals.47 

 It should be mentioned that article 10 of the Convention not only protects the content of 

free speech but also how it is delivered and spread.48 The same applies to article 9 and religious 

freedom in regard to religious legitimacy.49 

 When the European Court is to determine whether a limitation of these rights is 

proportionate, they tend to follow the three criteria listed above. When the court is to evaluate 

hate speech it seems the European Court finds it necessary to prohibit such behavior. In doing 

so, they consider the context in which the speech took place and then determine whether a 

limitation is proportionate to a legitimate aim. This also pertains to the nature and severity of a 

punishment as well as the context of the situation.50 

 According to an overall assessment of the case at hand and in the shadow of precedence 

from the European Court, the sermon held by Åke Green is not part of that which the court has 

in the past deemed as hate speech. The sermon lacks the hateful remarks that characterize hate 

speech in recent and older precedence. This is seen to be the case regardless of the extensive 

sexual abnormalities and an indication that homosexuality is a form of cancer. This seen in the 

light of Åke Green’s sermon, which cannot be seen as hateful towards homosexuals. He had 

uttered these things as part of his sermon that has its roots in his faith and within the bible. 

 
46 Greer, 2000, p 9-10. Which has been expressed in the following cases: The Cyprus Case, Greece v. The 

United Kingdom (299/51) Judgment on the 8th Of July 1959, Lawless v. Ireland (332/57), Judgment on the 1st of 

July 1961, Handyside v. the United Kingdom (5493/72), judgment on the 7th of December 1976, A 24, 

paragraphs 48-50; Silver v. the United Kingdom (5947/72), judgment on the 25th of March 1983, A 61, 

paragraphs 97-98; Lingens v. Austria (9815/82), judgment on the 8th of July 1986, A 103, paragraphs 37-41. 

47 Handyside v. the United Kingdom (5493/72), judgment on the 7th of December 1976. This is exemplified in 

among others, points 45 to 49. 

48 See Jersild v. Denmark (15890/89) Judgement on the 23rd of September 1994 point 31. 

49 See Manoussakis and others v. Greece (18748/91) Judgement on the 26th of September 1996 point 47. 

50 See Gündüz v. Turkey (35071/97) judgement on the 14th of June 2004 point 40 in regard to limiting certain 

types of expression that can incite, promote or justify hatred. 
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Whether or not the source of his statements is seen as legitimate is not to be part of the 

assessment.51 

 Under the current circumstances, it is the belief of the Supreme Court of Sweden that 

the European Court would not see a limitation of Åke Green’s religious and free speech rights 

as proportional to a legitimate aim. The Supreme Court does not view this case as a situation 

where a conflict of laws arises between the ECHR and the Swedish criminal law.52 Noteworthy 

is that the Convention was incorporated into the Swedish Constitution to provide guidelines for 

courts in Sweden to follow when the Convention is applied in Swedish courts.53 The Supreme 

Court has in its precedence decided that a Swedish law’s meaning can be relinquished when an 

interpretation of the Convention is to be made in regard to the European courts previous 

judgements.54 

 Conclusively, that which has been mentioned has led the Supreme Court to interpret the 

provision of responsibility in a restrictive fashion. A fashion that does not conform with the 

ECHR. With that said, this does not provide the court with the ability to find Åke Green guilty 

for the crime he is charged with. The Supreme Court of Sweden will in the view of that which 

has been presented, dismiss the charges against Åke Green.55 

 

3.3 Authors Reflections on the Åke Green Case  

The Swedish Supreme Court’s judgement in the case of Åke Green has led me to the following 

reflections. 

The Supreme Court was placed in a precarious position when given the task to discuss 

and solve the case of Pastor Åke Green. There have been very few, if any, cases, that have 

treated this question beforehand and with that said, the Supreme Court had little to no guidance 

from Swedish and European precedence on how to solve the issue at hand. A governmental bill 

discusses the inclusion of sexual orientation into the basis of what constitutes hate speech, this 

is contrary to earlier stipulations that disregarded this aspect.56 With this addition to the law, 

the Supreme Court had more to work with. The Supreme Court could both apply the Swedish 

Constitution to the situation based on the fact that individuals may not be discriminated against 

 
51 This is in accordance with Manoussakis and others v. Greece (18748/91) Judgement on the 26th of September 

1996 para 47 and mentioned in NJA 2005:87 page 830. 

52 See betänkande 1993/94:KU24, page 18. 

53 See proposition 1993/94:117, page 33. 

54 See NJA 2005 page 462, 2005:52 page 498. See also, NJA 2003 page 414, 2003:62 page 433, NJA 1992 page 

532 and 1992:80 page 538. 

55 See NJA 2005:87 page 831. 

56 See proposition 2001/02:59 and betänkande 2001/02:KU23 page 35. 
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due to religious affiliation or sexual orientation, as well as the Swedish Penal code. Both 

regulations were relevant for the case and could lend support on how to solve it. Instead of 

adding these regulations to find potential direction regarding a verdict, the Supreme Court of 

Sweden discusses the criteria of disdain to a large degree and then trails off into European 

precedence.57 

 The next step was attempting to apply European legal precedence to the Åke Green 

case, which the Supreme Court attempted to do in a somewhat dissatisfactory fashion, relying 

on a great deal of different cases for guidance. The problem with this was that there are no cases 

from the European Court on Human Rights that I could find at the time of writing that directly 

match this case. This did not stop the Supreme Court, nor should it have. That which followed 

was however an interesting and lackluster attempt to solve the case which left more questions 

than answers and material unresolved. The Supreme Court’s major focus was on how Swedish 

and European law handles the concept of “disdain”. Focus was placed upon, to what extent it 

was ok to utter disdain towards others and when the act trickled over from an acceptable act to 

a criminal act. The result was interesting but not informative. The Supreme Court reached a 

verdict but did not to any larger degree enlighten the reader upon how they reached said 

conclusion, only that what Åke Green had done in his sermon should not be considered as 

criminal nor viewed as hate speech. Instead that which Åke Green stated in his sermon should 

be seen as protected by his religious and freedom of speech rights. The interesting part about 

this was that the Supreme Court ended up discussing when disdain incited hatred and when it 

could be viewed to call upon violence. The Supreme Court of Sweden did not however, touch 

upon how the disdain proclaimed by Åke Green should be viewed, just that it didn’t reach a 

criminal level. 

 The precedence that the Supreme Court referred to did not necessarily, as previously 

mentioned, cover the subject at hand, but instead dabbled around what is and is not tolerated in 

a democratic society. The question at hand for the Supreme Court was however one where the 

freedom of religion was used to utter objectively despicable things towards a protected and 

specifically vulnerable group of society. In this regard, the Supreme Court proclaimed nothing 

of real relevance. 

 Furthermore, this can all be viewed as an overarching systematical aspect of the 

Swedish and European legal systems approach to solving cases. The act of being decisive and 

discussing sensitive and emotional topics tends to be something that the Supreme Court would 

 
57 See NJA 2005 page 805. 
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rather not do. The Supreme Court of Sweden would rather approach a situation of this nature 

with caution and tentativeness. The case of Åke Green is an example of said phenomena where 

the Supreme Court discusses the case to a large degree but mentions little of relevance for 

understanding the court ruling and additionally little to use as guidance in future court cases. 

 

3.4 How the SCOTUS and the Swedish Supreme Court acted differently 
during their judgements of the individual cases, how this should be 
viewed, and how this might have impacted jurisprudence 

The SCOTUS and the Supreme Court of Sweden acted differently in their individual 

judgements. This can be seen in the following manner. Firstly, in how important the 

Constitution is in regard to how a citizen of society is treated by governmental organs and what 

the result is if the Constitution is not followed. Secondly, in how brazenly open and forward-

thinking the American legal system tended to be when addressing sensitive and emotional 

topics. The SCOTUS addressed the topics at hand with a conviction to get to the bottom of said 

issue and doing so in an effective manner. The Supreme Court of Sweden dabbles in a non-

distinct direction and leaves little trace of meaningful reasoning for the future, whereas the 

SCOTUS was rather clear in its statements. The instances leading up to the SCOTUS trial found 

him guilty of violating the Colorado Act and gave little relevance to the Constitutional rights 

granted to all citizens. The SCOTUS made it rather clear in terms of importance of different 

legal documents and regulations within the hierarchy of the American legal system. The 

Constitution starts off with “We the People” and rings clear in that nothing stands above the 

Constitution. Thus, the SCOTUS can be seen as to have acted correctly when viewing the 

situation from a Constitutional standpoint and furthermore correct in that all governmental 

organs must treat citizens with impartiality and a neutral attitude. The SCOTUS also dissected 

different issues and addressed them with vigor. When the topic addresses a constitutional 

misstep by any or all governmental organs, that is seen as more important than the right of not 

being discriminated against based on sexual orientation, regardless if this can be seen as 

questionable or not. 

 On the other hand, the Supreme Court of Sweden was very tentative and lax in its 

judgement. Instead of using Swedish laws and regulations and instead of listing detailed aspects 

that are to be seen as more or less important in a situation such as the one at hand, the Supreme 
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Court played the “guessing game” in regard to how the European Court could have solved the 

Åke Green case.58 

 An additional point is that through this judgement, the Supreme Court of Sweden can 

be seen as to point towards a legal reasoning that is timid in nature. It focuses on uncertain areas 

of the law and tries to find guidance where there is little of the kind. Instead of following a red 

thread throughout their reasoning, the Supreme Court tended to exact unclear reasoning to the 

judgement given. Not touching upon sensitive subjects or important matters. 

 As a final note it should be repeated and emphasized that if the actions portrayed by 

Åke Green should be seen as illegal according to Swedish Law, then Åke Green should have 

be charged accordingly. The Supreme Court of Sweden based their judgement on a theoretical 

analysis of what they thought the European Court would do. With this is mind, it should be 

taken into consideration how the seemingly well-rounded relationship between the Swedish 

Supreme Court and the European Court is affecting the Supreme Court of Sweden’s 

judgements. Being a part of the European Union and having ratified the ECHR does not 

necessarily entail that every circumstance that might be settled differently on a European level 

should be settled in the same fashion on a national level. Perhaps there is a problem with how 

much power the European Court exacts over the Supreme Court of Sweden, since Swedish 

Constitutional rules are supposed to be harmonized with the ECHR. This in turn could 

undermine the Swedish law in a way that is too far-reaching and could potentially cripple the 

abilities of the Supreme Court of Sweden to act in an effective manner. This becomes a further 

problem when the European jurisprudence that is available and of relevance is as timid in this 

regard as the Swedish jurisprudence. 

 

4 Richard Moon - Religion as a source of hate speech 
 

An authority within the area of religion and expression is Richard Moon. Moon is a Professor 

of Law at the University of Windsor where he focuses his research upon the freedom of 

conscience, expression and religion.  

It may be hard at times to understand or determine a person’s reason for basing a 

statement in their religion. For what reason did this person invoke their religion and what did 

they mean by that passage or interpretation? This question becomes even harder to answer when 

 
58 Inger Österdahl pursues a similar line of thought regarding the actions of the Swedish Supreme court and their 

tentative actions, see SvJT 2006 page 213-226. See also SvJT 2006 page 227-239 by Hans Ytterberg.  For a 

dissenting view in this regard, see SvJT 2006 page 240-242 by former Supreme court judge, Hans Danelius. 

Danelius finds the judgement from the case of Åke green to be reasonable. 
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the correct interpretation of said passage is under debate within the religious community as well 

as the context in which it was stated. Can a statement made with reference to a passage in the 

bible regarding the death of a man if he lies with another man constitute hate speech towards 

homosexuals? Within various religious practices and communities there are a number of 

different interpretations and debates constituting how important certain passages are.59 

Portraying the religious climate in America to be deeply rooted in Christianity and 

religion should not be insulted by law makers or legal restrictions.60 Sweden is also a country 

rooted in Christianity, this can be seen when looking towards the dividing of powers during the 

course of history and the building of Sweden as a country where the Church resembled a large 

amount of power. 

 The way in which different interpretations should be given a wide berth is 

understandable, this berth must however be limited so that dangerous beliefs don’t become a 

reality within religious communities. Basing a passage and the reading of it on a literal 

standpoint is not justified in today’s society and could very well lead to hate speech. Just as it 

is wrong to breech hate speech to convey undesirable and dangerous beliefs that have a source 

in scripture. It is also wrong to attribute an individual and their thoughts to represent an entire 

community in this individual’s goal to justify hatred of a group of society, in this case, the group 

of homosexuals.61 

 The freedom of expression is to a large degree based in the assumption that humans are 

rational lifeforms and are capable of evaluating factual aspects of others claims in the nature of 

public debate of different views. This aspect is inherently important for the development of any 

well-rounded democratic society and the reason to why the freedom of expression is so 

important. This can also be said about the freedom of religion. The courts on the other hand 

have reached the conclusion that these assumptions regarding evaluation do not always last and 

have thus permitted the restriction of speech that can be seen as to incite or manipulate an 

audience. When someone that holds a position of spiritual authority, vilifies or defames 

members of a group within society, the speech might be unduly influenced. The persuasive 

force is amplified if the speaker has the role of a spiritual leader and is justified with the help 

of religious passages and if the community feels threatened by as outside force.62 In this case, 

 
59 Moon, page 21. 

60 Ibid, page 22. 

61 Ibid, page 116. 

62 Ibid, page 117. 
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the homosexual group that has been compared to a cancer growth. Which may lead to thoughts 

and actions by the audience that are undesirable for the community. 

 Religion is the cause of increasing amounts of cases where religion is either the source 

or the target of hate speech. Religion is seen to be a part of a well-rounded democratic society 

but can also be a threat to its values. To what extent the restriction of hate speech can be 

reconciled with the freedom of expression is up for debate. Hate speech leads to injury, either 

directly through intimidation or harassment, or indirectly by persuading a larger group. Both 

should be restricted as they are undesirable.63 

 Regulating freedom of speech and expression is desirable in the context to where the 

rights are used in a fashion as to incite radicalism, hate and violence, but, leave a wide berth for 

public discourse. It is not the primary concern that hate speech will spread hate across 

communities to incite hatred towards small groups, but instead that small groups that were 

already prone to bigotry are emboldened to take action that is of more primary concern.64 With 

that said, the line between which is seen as desirable and not in a society when it comes to 

freedom of religion and expression is hard to distinguish. This is additionally re-enforced when 

freedom of religion and expression are used to spread disdain and possibly incite hatred or 

violence against homosexuals. Spreading disdain or inciting hatred can be seen as contrary to a 

modern democratic society and thus undesirable. This becomes increasingly true when Åke 

Green could act in such a manner and be left without reprimand. Even more so when the actions 

and justifications from the Supreme Court of Sweden as to why Åke Green was to be set free 

were lacking at best. 

 

5 The Freedom of Religion and the rights of homosexuals 
upon the scales of justice 

 

5.1 What light can relevant judgements from the European Court of 

Human Rights shed on the matter? 

Within this segment analogies will be drawn from relevant European Court cases to better 

understand the relationship between religion and the right not to be discriminated against based 

on sexual orientation with a focus on homosexuality. Additionally, analogies will be drawn 

from cases displaying how the European Court has deemed actions that discriminate based on 

sexual orientation and the stance the European Court has taken in these cases. 

 
63 Ibid, page 148. 

64 Ibid, page 149. 



 

 29 

That which can be stated is that there are only a few cases that can assist in the means 

of guidance within the specific circumstances that are present in the Åke Green case. The 

jurisprudence at hand portrays a legal atmosphere that is very cautious when dealing with 

judgements that concern religion and the right not to be discriminated against based on sexual 

orientation, and specifically, homosexuality. To limit rights afforded by the Convention, one 

must take into account certain criteria. Firstly, the pursuit of a democratic society. Secondly, 

the principle or proportionality, actions taken must be legitimate to the undertaken aim. Thirdly, 

the actions taken must be prescribed in national law within the member state at hand. In 

accordance with the precedence from the court in regard to religious freedom (art 9) and free 

speech (art 10) these rights are to be viewed in the light of and aim as well as purpose of the 

Convention.65 

Within the Åke Green case, the Supreme Court of Sweden gives little guidance as to 

why they reached the conclusion that Åke Green did not incite hate speech with his rather 

objectively hateful statements. When the Supreme Court of Sweden discusses how article 9 of 

the Convention is to be applied, they refer to, among other cases from the European Court, both 

the Gündüz and the Kokkinakis cases. In the Gündüz case, the European Court has accepted 

the limitation of the freedom of speech when the referred speech is used to convey and or 

encourage hatred.66 Which means that the Supreme Court of Sweden has some leeway to limit 

the freedom of speech aspect of the Åke Green case. However, the Supreme Court of Sweden 

mentions that the context in which the speech was given is of relevance to determine the 

criminal aspect of hate speech.67 This does however, point to the fact that the European Court 

could be able to use the analogy towards the right not to be discriminated against based on 

sexual orientation. Which leads to the sermon, and where things get tricky. The right of free 

speech gets entangled with religious freedom as well as antidiscrimination.68  

 
65 See Otto-Preminger-Institute v. Austria (13470/87) Judgment on the 20th of September 1994, specifically point 

47 and Jersild v. Denmark (15890/89) Judgement on the 23rd of September 1994. These two cases can also 

illustrate how freedom of religion and freedom of speech are seen as the cornerstones of a democratic society. 
66 See Gündüz v. Turkey (35071/97) judgement on the 14th of June 2004, para 40. See also, Jacobs, White and 

Ovey, Concrete expressions that constitute hate speech, the result of which may be insulting to a particular 

individual or group, are not protected under the convention, page 440-441. See also, Kokkanis v. Greece 

(14307/88) Judgment on the 25th of May 1993. 

67 See NJA 2005:87 page 825. 

68 Noteworthy is that in the case of Pichon and Sajous v. France (49853/99) decision on the 10th of February 

2001, the court found the argument inadmissible, this due its complete lack of importance. The argument being 

that one can justify certain actions because they are made in the name of religion. The limitation of rights in the 

case from the applicants was seen as obviously in accord with the convention. This points to the fact that just 

because one’s actions are in the name of religion this does not give anyone the right to act as they please in 

public discourse. This was later emphasized in the case of Leyla Sahin v. Turkey (44774/98) Judgment on the 

10th of November 2005 para 121. 
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The case of Kokkinakis is of some relevance.69 This was where a member of Jehovas 

witnesses was attempting to spread their religion to people in Greece by going door to door 

knocking. The European Court deemed this type of action to be protected by article 9 of the 

convention. The question is whether or not this can be applied to the Åke Green case and the 

clash of rights previously mentioned. The European Court did deem the act of attempting to 

spread one’s religion as an action protected under the convention but did leave a modicum of 

room to limit the right to convert people to one’s religion. This right can be limited if the act of 

converting includes violence or brain washing. In point 48 of the judgement the court renders 

actions performed upon a religious mission as incompatible with the convention if they 

brainwash or entail the use or incitement of violence.70 Religious missions can be seen as central 

importance to religious practice, comparable to religious sermons. To this end, the European 

Court can be seen to allow criminal penalties within important aspects of religious practice. 

One can additionally ask the question if the limitation following the violence aspect of 

converting can be applied to the Åke Green case. Åke Green’s sermon can be viewed as trying 

to incite a type of hatred and or violence towards the homosexual community and spreading 

this hatred or violence in the form of religious speech in his practice as a pastor. Regardless of 

if the comments originated from the Bible.71 Many religious texts have material that condemn 

homosexuality. The degree to which the religious scriptures condemn homosexuality vary in 

degree and can at times be harsh.72 

The Case of Leyla Sahin v. Turkey is of importance here.73 The government has an 

important role as the overseer of organizing the exercising of religion and other convictions and 

in this role to make sure that order and tolerance are upheld in a democratic society.74 Pluralism 

and democracy are to be found in a compromise and a dialogue from all members and groups 

of society and that together with the basic rights afforded all members of society are to be seen 

as a basis for a democratic society.75 Religious expression in public must be varied in regard to 

time and context and the aftermath of such expressions must be left to the member state after a 

 
69 Kokkanis v. Greece (14307/88) Judgment on the 25th of May 1993. 

70 Ibid, para 48. 

71 See the Chancellor of Justice’s decision 1988-03-30 (ref 3304-87-31) the Chancellor(s) discusses the fact that 

having the Bible as a source does not have any liberating effects. Furthermore, through proposition 2001/02:59, 

it can be seen that this is how the legislator intended the provision to be applied. See also footnote 66 and 68. 

72 Thou shalt not lie with mankind; it is an abomination, Lev. 18:22 (Lev. 20:13). Abusers of themselves with 

mankind will not inherit the kingdom of God, 1 Cor. 6:9-10, to name a few. 

73 Leyla Sahin v. Turkey (44774/98) Judgment on the 10th of November 2005. 

74 Ibid, para 107. 

75 Ibid, para 108. 
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certain point.76 This points to a possibility for the Supreme Court of Sweden to have a certain 

amount of breathing room to decide what penalties should ensue for the actions of the pastor. 

The Jersild case tackles the possibility of limiting statements made in the spirit of racism 

or xenophobia as well as racially discriminatory statements.77 A TV-reporter is tried for 

relaying racist remarks made in interviews held by the reporter. The TV-reporter was allegedly 

relaying these remarks to add to a public debate. The Supreme Court of Sweden mentions this 

case when it discusses the possibilities to limit the freedom of speech in the pursuit of a 

democratic society. As well as that the convention is to be understood with guidance from the 

original aim of the convention.78 One individual should refrain to the largest degree possible 

from uttering statements that are offensive or convey disdain towards others. This becomes a 

problem when disdain is shown towards others and justified with religious scriptures. Åke 

Green kept to various religious scriptures during the sermon. This adds an additional aspect to 

the situation. One must however keep in mind that if a religious text is used to justify certain 

hateful or offensive statements, there must be a degree to which the right is protected but that 

also mark a line where the right is no longer protected.79 The statements made by Åke Green 

are only protected to a certain point. 

The Manoussakis case discusses in point 47 that the religious aspect of the statement(s) 

made in a sermon and whether the religious conviction behind said statement(s) is legitimate 

or not, should not be part of the assessment.80 This way of thinking is highly questionable to 

enact in the case of Åke Green due to the inherent character of the statement made in the sermon. 

When discussing the source of a statement it can be made for plethora of reasons.81 If the 

statement is made with a political background it can be treated differently than if made with a 

religious one. Depending on the nature of the statement the member state has a varying degree 

of the Margin of Appreciation to which it can limit rights from the Convention. In this case the 

statements made in the sermon are viewed as religious and thus the Margin of Appreciation is 

wider and gives the Supreme Court of Sweden a wider berth when it comes to the decisions 

made to limit religious rights. Both within the pursuit of a democratic society and the ECHR 

religious freedom is seen as vital. Noteworthy in this situation is that if using one’s rights to 

deny another their rights (denial of rights), this is considered a violation of the convention.82 

 
76 Ibid, para 109. 

77 Jersild v. Denmark (15890/89) Judgement on the 23rd of September 1994. 

78 See NJA 2005:87 page 815. 

79 See footnote 66, 68, 70 and 71. 

80 Manoussakis and others v. Greece (18748/91) Judgement on the 26th of September 1996 para 47. 

81 See segment 4 regarding “Religion as a sort of hate speech”. 

82 See article 17 of the ECHR. 



 

 32 

Åke Green’s sermon can be viewed as to have violated the rights of a protected group within 

society to a certain degree, by using his rights in accordance with religious speech. 

 The cases of Incal, Gerger and Baskaya are all cases that were ruled upon regarding the 

freedom of expression found within article 10 of the convention.83 With guidance from these 

cases, there is a chance that the European Court could have deemed the case of Åke Green, to 

have violated article 10 instead of article 9.84 With this in mind, the situation would not have 

been one that dealt with religious freedom. Thus, the Supreme Court of Sweden would have 

been able to potentially come up with a different verdict and due to this, limiting Åke Green’s 

freedom of expression and charged him with hate speech in accordance with relevant 

precedence and legal stipulations. If the Supreme Court had charged Åke Green with hate 

speech and Åke Green had then appealed to the European Court, there could have been a 

possibility of the limitation to have been in line with the wide Margin of Appreciation that 

Sweden appreciates in the matter. The situation had then been less of a speculative one from 

the Supreme Court of Sweden and held a more direct line of approach worthy of being referred 

to as precedence. Either regarding the de lege lata as being correctly or incorrectly interpreted. 

This could potentially have led to less criticism of the Supreme Court of Sweden’s judgement 

in the case of Åke Green. This due to the fact that the Supreme Court’s judgement was not 

based on Swedish or European law per se but instead on how the Supreme Court thought the 

European Court would have ruled upon the case. 

The cases of Vedjeland v. Sweden and Identoba and others v. Georgia are of relevance 

in regard to how the European Court views the freedom of expression and the condemning of 

defaming homosexuals.85 Both of the following cases can be seen as relevant signifiers of how 

the European Court through its precedence views offensive statements made towards 

homosexuals.  In the Vedjeland case, leaflets with homophobic propaganda printed on them 

were distributed in a school in Sweden. A school where there were young children present and 

a school where the applicants did not have free access to the premises. The applicants in the 

case insisted that their freedom of speech and expression rights protected the type of statements 

portrayed on the leaflets and that their rights would be violated in accordance with article 10 of 

 
83 Incal v. Turkey (41/1997/825/1031) Judgement on the 9th of June 1998. Gerger v. Turkey (24919/94) 

Judgement on the 8th of July 1999, Baskaya and Okcuoglu v. Turkey (23536/94) and (24408/94) Judgement on 

the 8th of July. 

84 The European Court of Human Rights has not developed and maintained any clear guidance in regard to what 

constitutes hate speech. Instead the Court and Commission have relied on article 10 in conjunction with article 

17. This to deal with complaints inadmissible or not to the expression in question regarding if it incites hatred, 

this is based on intolerance, see Jacobs, White and Ovey page 441. 

85 See Vedjeland v. Sweden (1813/07) Judgment on the 9th of February 2012 and Identoba and others v. Georgia 

(73235/12) Judgment on the 12th of May 2015. 
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ECHR if they were to be prosecuted. The Supreme Court of Sweden found that protecting theses 

homophobic statements would not be proportionate to the aim of the pursuit of public debate 

or a democratic society. The Supreme Court found these statements to embody such a character 

that should be seen as criminal in accordance with the Swedish Penal code and the Supreme 

Court of Sweden charged the applicants with hate speech. The European Court upheld the 

Supreme Court of Sweden’s judgement and found a limitation of the applicant’s rights to be 

legitimate. This is quite interesting when comparing Vedjeland to the Åke Green case. There 

are differences between the cases, which are also highlighted in the NJA 2006 case in the 

discussion held by the Supreme Court of Sweden.86 The judgement in Vedjeland sent a message 

that, in this case, the aim of protecting the rights and reputation of others was seen as more 

important than the freedom of speech and expression. Several judges argued that the European 

Court might have gone too far as in to allow the State to classify offensive speech as incitement. 

In contrast to this, some judges criticized the majority for not going far enough. This was in 

accordance a missed opportunity to clearly state that homophobic expressions are against the 

spirit of the convention.87 Europe’s last century has become a harbinger of racism and 

extremism and something must be done. To wait for hate speech to become a real and imminent 

danger is not necessary.88 The different opinions introduced by the judges in the Vedjeland case 

can be seen as a demonstration of the fact that the European Court has yet to develop clear 

distinctions between what is considered offence incitement and what is to be considered as hate 

speech.89 The difference in how the SCOTUS rules upon such cases can be compared to the 

Swedish way and what can be concluded is that the American way can be seen as to lack 

sensitivity in their judgements and Swedish way is to include too much sensitivity.90 

Furthermore, the Supreme Court of Sweden can be viewed to take this oversensitive view upon 

speech and would rather not rule in favor of pressing charges. The Supreme Court of Sweden 

should perhaps not have acquitted Åke Green considering that Åke Green’s religious 

convictions can be seen as contrary to the ECHR.91 

This gives a certain amount of guidance to the case of Åke Green in which his right of 

free speech and expression as well as religion might be seen as secondary to the protection of 

 
86 See NJA 2006 page 467. 

87 Vedjeland v. Sweden (1813/07) Judgment on the 9th of February 2012, concurring opinion Judge Bostjan M 

Zupancic and the discussion of the American Approach in Snyder v. Phelps, 562 (2011) with regard to 

homophobic speech. 

88 See Vedjeland v. Sweden (1813/07) Judgment on the 9th of February 2012, concurring opinion Judge 

Yudkivska, joined by judge Villiger, §11. 

89 See Vedjeland v. Sweden and the different opinions of the judges. See also, Jacobs, White and Ovey page 444.  

90 Vedjeland v. Sweden (1813/07) Judgment on the 9th of February 2012, Judge Bostjan opinion, para 6. 

91 Ibid, para 7. 
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rights and the reputation of others.92 There is a clear indication that this is a distinct possibility 

since the sermon contained a number of questionable statements towards homosexuals. This 

should be seen as the case, regardless of the fact that Åke Green justified the contents of the 

sermon with religious scriptures. A further complication due to the fact that statements made 

from citations to a religious scripture have the chance to not be seen as a criminal act.93  

The Identoba case reiterates the fact that homosexuals are an especially exposed group 

in society and that this group deserves an extra degree of protection.94 

Guidance can also be found in regard to how the European Court views discrimination 

based on sexual orientation. The cases of Salgueiro da Silva Mouta v Portugal, Karner v Austria, 

E.B. v France, Kozak v Poland and P.B. and J.S. v Austria all share the common denominator 

of the fact that they had been discriminated against based on sexual orientation in different 

fashions.95 Some of these cases link a violation of article 14 to a violation of article 8. Creating 

a relationship between discrimination based on sexual orientation and the right to private life.  

These cases illustrate that the court does not allow discrimination due to sexual orientation 

when the applicants are treated differently based on their sexual orientation and or treated 

differently than their heterosexual counterparts.  Noteworthy is that the case of Gas and Dubois 

 
92 “Moreover, in Recommendation CM/Rec(2010)5 of the Committee of Ministers to member States on measures 

to combat discrimination on grounds of sexual orientation or gender identity (31 March 2010), specific action to 

ensure the full enjoyment of human rights by LGBT persons is called for, albeit in accordance with the 

principles of Article 10 of the Convention, by recognizing that non-discriminatory treatment by State-actors, as 

well as, where appropriate, positive State measures for protection against discriminatory treatment, including by 

non-State actors, are fundamental components of the international system protecting human rights and 

fundamental freedoms.” See Vedjeland v. Sweden (1813/07) Judgment on the 9th of February 2012, Judge 

Spielman para 6. An additional aspect from Vedjeland v. Sweden that points towards the extra protection that 

should be afforded homosexuals. 

93 Chancellor of Justice, decision 2003-01-21 Ref nr 16-03-30. For a dissenting view see footnote 66, 68, 70 and 

71. 

94 Guidance can be found in how homosexuals are to be protected, however without the religious aspect taken 

into account is the case of Identoba and others v. Georgia (73235/12) Judgment on the 12th of May 2015. In this 

case the European Court found that Georgia had not lived up to the sufficient level of protection that should be 

provided to the applicants during a demonstration that contained homophobic and violent counter-demonstrators. 

The cases of Vedjeland and Identioba can be seen to point towards the fact that homosexuals as a group of 

society are being protected as an especially exposed group.  

95 See Dudgeon v. The United Kingdom (7525/76) Judgment on the 22th of October 1981, Lustig Prean and 

Becket v. The United Kingdom (31417/96 and 32377/96) Judgement on the 27th of December 1999, Salgueiro da 

Silva Mouta v. Portugal (33290/96) Judgment on the 21st of March 2000, Karner v. Austria (40016/98) 

Judgement on the 24th of October 2003, E.B. v. France (43546/02) Judgement on the 22nd of January 2008, 

Kozak v. Poland (13102/02) Judgement on the 2nd of July 2010, P.B. and J.S. v. Austria (18984/02) Judgement 

on the 22nd of October 2010. See also Zhdanov and others v. Russia (12200/08) Judgement on the 16th of 

October 2019, Alekseyev and Movement for Marriage Equality v. Russia (35949/11) Judgement on the 16th of 

October 2019, Aleksevey and others v. Russia (58282/12) Judgement on the 16th of October 2019 regarding 

discrimination based on sexual orientation in conjunction with the right to assembly. See also Orlandi and others 

v. Italy (26431/12, 26742/12, 44057/12 and 60088/12) Judgement on the 14th of March 2018. Where the 

applicants had married in a different country and then returned to Italy to find that their marriage registrations 

were refused and a violation of article 8 was confirmed due to an overstep of the Margin of Appreciation had 

been made by the Italian government.  
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v. France reflects a case where the applicants were treated in the same fashion as their 

heterosexual counterparts and thus the court did not view the situation as one where the 

applicant’s rights had been violated.96 Guidance can be found within these cases that point 

towards a number of relevant factors. Firstly, the court does, as a rule of thumb, not allow 

discrimination based on sexual orientation. This is seen as a violation of article 14 of the 

convention. Secondly, the court does not allow discrimination when the applicants were treated 

differently than their heterosexual counterparts. Thirdly, the court did however allow similar 

treatment of homosexual and heterosexual couples when the law did not discriminate based on 

sexual orientation. Thus, if the actors are treated the same regardless of sexual orientation, it is 

seen as in accordance with European law. This shows a view that the European Court yearns to 

protect the rights of homosexuals and not letting homosexuals be treated differently than the 

heterosexual norm. Taking extra precaution to ensure the rights of a specifically vulnerable 

group in society. 

Conclusively, the situation is not made much clearer in regard to how the national 

system of Sweden views the situation of which rights take precedence when set against each 

other in regard to religion and the right not to be discriminated against based on sexual 

orientation. Nor does the precedence from the European court lend much guidance in this 

respect. It is simply not clear which right supersedes the others in the case of freedom of religion 

and the right not to be discriminated against based on sexual orientation. This is in part because 

no case has dealt with this exact issue. This can partially be the result of the Supreme Court of 

Sweden “guessing” in the Åke Green case instead of ruling on Swedish and international law 

directly, the result may have been different and thus changed the entire stream of Swedish 

precedence. However, what can be said is that the precedence laid forth points towards the fact 

that homosexuals deserve a larger degree of protection and have in key cases, been granted it.97 

 
96 Gas and Dubois v. France (25951/07) Judgement on the 15th of July 2012. A second case revisited this area in 

regard to adoption in X and others v. Austria (19010/07) Judgement on the 19th Of February 2013. This case 

reiterated that a homosexual couple can be treated differently than a heterosexual one and what consequences 

this can have. “[…] Court finds that the Government have failed to adduce particularly weighty and convincing 

reasons to show that excluding second-parent adoption in a same-sex couple, while allowing that possibility in 

an unmarried different-sex couple, was necessary for the protection of the family in the traditional sense or for 

the protection of the interests of the child. The distinction is therefore incompatible with the Convention.” Para 

151. The cases of E.B v. France and X and others v. Austria are examples of when the Court shows an increasing 

display of rejecting discriminative acts based on sexual orientation and a readiness to dissect cases that regard 

this topic. See also, Harris, O’Boyle and Warbrick page 787. See also Sousa Goucha v. Portugal (70434/12) 

Judgement on the 22nd of June 2016 where there was no violation of article 8 because the Portuguese 

government had not taken his sexuality into account. See also Frette v. France (36515/97) Judgement on the 26th 

of May 2002 where the applicant’s homosexuality was discussed but government had taken an objective and 

reasonable approach to the adoption process and disregarding the applicant’s homosexuality. 

97 See among others, Dudgeon v. The United Kingdom (7525/76) Judgment on the 22th of October 1981, Lustig 

Prean and Becket v. The United Kingdom (31417/96 and 32377/96) Judgement on the 27th of December 1999, 
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The European court has through its precedence signified a larger will to dissect cases regarding 

discrimination based on sexual orientation as well as showing an increased show of force in 

condemning discrimination based on sexual orientation. 

On a final note, the case of Åke Green could have been a special and or unique case that 

would have set a different legal precedence on a European scale. One where both the religious 

as well as the antidiscrimination aspect would have been accounted for. An additional 

contributor to the fact that little guidance can be found is the legal culture within Sweden and 

the European Courts. Both systems can be viewed as to be reluctant to rule upon the sensitive 

subjects such as homosexuality and religion. 

 

5.2 What light can relevant Supreme Court of the United States cases 

shine upon the subject? 

Within this segment relevant cases from the SCOTUS will be looked upon to better understand 

the relationship between religion and the right not to be discriminated against based on sexual 

orientation with a main focus on homosexuality. Additionally, religion and its deep roots in the 

American society will be addressed to display a context in how the American legal system lacks 

secularity to some degree. 

The Phillips case demonstrates how different rights are viewed and which take precedence 

in the individual case. The Colorado Act makes sure that all citizens in Colorado can partake in 

public goods and services, regardless of that which is relevant in this case, sexual orientation. 

The Free Exercise Clause and the Constitution stipulates that Phillips religious convictions be 

treated with fairness, neutrality and impartiality by all state organs and representatives. The 

question was how the relationship between religion and homosexuality is to be viewed.  

That which the case ultimately dealt with was how Phillips religious devotion was treated 

by certain members of the Commission and the aftermath of this. Comments that characterized 

Phillip’s beliefs as rhetorical, insincere as well as comparing them to defenses of slavery and 

 
Salgueiro da Silva Mouta v. Portugal (33290/96) Judgment on the 21st of March 2000, Karner v. Austria 

(40016/98) Judgement on the 24th of October 2003, E.B. v. France (43546/02) Judgement on the 22nd of January 

2008, Kozak v. Poland (13102/02) Judgement on the 2nd of July 2010, P.B. and J.S. v. Austria (18984/02) 

Judgement on the 22nd of October 2010. See also Zhdanov and others v. Russia (12200/08) Judgement on the 

16th of October 2019, Alekseyev and Movement for Marriage Equality v. Russia (35949/11) Judgement on the 

16th of October 2019, Aleksevey and others v. Russia (58282/12) Judgement on the 16th of October 2019 

regarding discrimination based on sexual orientation in conjunction with the right to assembly. See also Orlandi 

and others v. Italy (26431/12, 26742/12, 44057/12 and 60088/12) Judgement on the 14th of March 2018. Where 

the applicants had married in a different country and then returned to Italy to find that the registration of their 

marriage was refused and a violation of article 8 was confirmed due to an overstep of the Margin of 

Appreciation by the Italian government. 
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the Holocaust. It should not be understated how much these comments impacted the case. They 

were among the sole determinates of the judgement from the SCOTUS. The Commission’s way 

of treating Phillip’s case violated an important part of the Constitution. The Commission 

violated the State’s duty to not base any law or regulation on hostility towards a religion or any 

religious perspective or conviction. Having one’s Constitutional rights violated trumps all other 

rules and regulations set in place. This means that Phillip’s rights being violated superseded the 

violation of the rights of the homosexual couple. This is also apparent due to the lack of 

protection afforded homosexuals in the Constitution.98 

Phillip’s viewpoint can be further understood since gay marriage was illegal in Colorado 

at the time of his refusal to service the couple. The case of Baker v. Nelson posed an important 

constitutional question for same-sex marriages.99 The case of Baker v. Nelson held that the 

exclusion of same-sex couples from marriage did not present a substantial federal question 

regardless of the facts laid out in the case. The SCOTUS ruled upon Obergefell v. Hodges a 

few years later in 2015 and came to a number of conclusions that were positive for America as 

a country in regard to gay rights. Through Obergefell, the case of Baker v. Nelson was 

overruled, which tipped the scales regarding the rights in accordance with gay marriage in the 

USA. The Obergefell case ruled upon the Constitutional right for same-sex couples to marry.100 

Furthermore, “[…] the First Amendment ensures that religious organizations and persons are 

given proper protection as they seek to teach the principles that are so fulfilling and so central 

to their lives and faiths.”101 However, while those religious and philosophical objections are 

protected, there are general rules stating that the previously mentioned objections are not 

allowed within a business context. Business owners as well as other actors within the economy 

 
98 There is no protection against being discriminated against due to sexual orientation in the Constitution of the 

United States. There are 22 states in the United States of American that have banned discrimination based on 

sexual orientation. There are no LGBTQ rights on a federal level. In contrast, the Swedish Constitution stipulates 

these rights. Furthermore, Sweden has ratified the ECHR meaning the right is protected by two different legal 

sources. The European Court has through case precedence condemned the discrimination based on sexual 

orientation. See Dudgeon v. The United Kingdom (7525/76) Judgment on the 22th of October 1981, Lustig 

Prean and Becket v. The United Kingdom (31417/96 and 32377/96) Judgement on the 27th of December 1999, 

Salgueiro da Silva Mouta v. Portugal (33290/96) Judgment on the 21st of March 2000, Karner v. Austria 

(40016/98) Judgement on the 24th of October 2003, E.B. v. France (43546/02) Judgement on the 22nd of January 

2008, Kozak v. Poland (13102/02) Judgement on the 2nd of July 2010, P.B. and J.S. v. Austria (18984/02) 

Judgement on the 22nd of October 2010. See also Zhdanov and others v. Russia (12200/08) Judgement on the 

16th of October 2019, Alekseyev and Movement for Marriage Equality v. Russia (35949/11) Judgement on the 

16th of October 2019, Aleksevey and others v. Russia (58282/12) Judgement on the 16th of October 2019 

regarding discrimination based on sexual orientation in conjunction with the right to assembly. See also Orlandi 

and others v. Italy (26431/12, 26742/12, 44057/12 and 60088/12) Judgement on the 14th of March 2018. 

99 Baker v. Nelson 291 Minn. 310, 191 N.W.2d 185 (1971). 

100 Obergefell v. Hodges, 576 U. S. ___ (2015), page 28 of the opinion of the court. See also United States v. 

Windsor 570 US 2013 where the court held that the “Defense of Marriage Act” which denied federal recognition 

of homosexual marriage was a violation of the “Process Clause” found within the Fifth Amendment. 

101 Obergefell v. Hodges, 576 U. S. ___ (2015), page 5 syllabus.  
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and society are not allowed to deny goods and services to the general public, this is also re-

enforced when in regard to individuals that are apart of protected groups in society. This follows 

the generally applicable public accommodations law.102 An example of such a law is the 

Colorado Act. 

The Case of Church of Lukumi discusses that the Free Exercise Clause “protects[s] 

religious observers against unequal treatment” and in accordance with such behavior the 

religious practice must be subject to the strictest scrutiny laws that target religious “special 

disabilities” based on their “religious status”.103 The Government must, as has been mentioned 

before, respect the Constitution’s guarantee of free exercise, thus, cannot impose regulations 

hostile towards religious beliefs or convictions. The Lukumi case reiterates the impartial and 

neutral requirement when dealing with religious convictions. Noteworthy however, is that both 

Justice Ginsburg and I, do not agree with the SCOTUS’s assessment regarding the importance 

of this case in regard to the case of Phillips and furthermore that it should not be looked to for 

guidance. Regardless of this, the notion that both Justice Ginsburg and I agree upon was not 

ruled upon by the general consensus within the SCOTUS and the case of the Church of Lukumi 

should still be seen as viable precedence.104 

The freedom of religion as well as how the government is supposed to treat religious 

convictions can both be found in the Constitution. Interestingly enough the relevant legal 

precedence available lends help when it comes to how homosexuals must be treated when it 

comes to their rights to public goods and services. The precedence, however, gives little to no 

guidance when regarding how to treat a situation when one right must be ruled upon in the favor 

of another. Noteworthy is that if the government had through all stages of the legal process, 

treated Phillips with the neutrality stipulated in the Constitution, the Phillips case would signify 

a very interesting case of religion and homosexuality. A case where the core question of the 

case would have been which right, between religious freedom and the rights of homosexuals 

would have been discussed and not neutrality shown by governmental organs. That would have 

meant that the Constitutionally protected religious freedom, a large part of what founded the 

USA would be discussed in regard to homosexuality and the question posed would have been 

 
102 This follows precedence set by Newman v. Piggy Park Enterprises, Inc., 390 U. S. 400, 402, n. 5 (1968). See 

also Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S. 557, 572 (1995) 

“Provisions like these are well within the State’s usual power to enact when a legislature has reason to believe 

that a given group is the target of discrimination, and they do not, as a general matter, violate the First or 

Fourteenth Amendments”. Meaning that provisions set in place to protect individuals from discrimination do not 

violate the Constitution. 

103 Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U. S. 520. (1993), opinion of the court page 542 for the 

former quote and page 533 for the two later quotes. 

104 See segment 2.5 for Justice Ginsburg’s comments and segment 2.6 for my own reflections. 
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“which one should take precedence in this case”? Both sides have the ability to prevail in court. 

Looking to the religious side, the confounding factors are many and vast. It is a right afforded 

by the Constitution, the right to be gay or rather, not to be discriminated against for being gay, 

is not. Additionally, religion and god are deeply engrained in the American Culture. This can 

be seen in many facets, among others, the pledge of allegiance which states “[…] One Nation, 

Under god…” Another example is when witnesses, before testifying in court must swear an 

oath. This oath is taken and if broken can lead to be charged with perjury, with one’s hand on 

the bible one recites “[…] the whole truth, and nothing but the truth, so help me god…”  

The side advocating for the homosexual aspect should be able to rely on the violation of 

the Colorado Act and the fact that all instances before the SCOTUS found Phillip’s guilty of 

violating the Colorado Act. 

Some religious passages are outdated, archaic and outright wrong. Others are as relevant in 

today’s society as it was when they were written. “[…] Thou shalt love the Lord thy god with 

all thy heart, and thy soul, and with all thy mind”. “[…] Thou shalt love thy neighbor as 

thyself”.105 Both of these versus can be viewed as relevant and well-meaning in today’s society. 

Whereas Lev. 20:13 states that if a man lies with a man like he lies with a woman, he should 

be put to death.106 How relevant these statements are today’s society and legal culture varies in 

degree depending on one’s viewpoint. If one looks towards a more inclusive society and to 

nature where homosexuality is rampant, these statements have no grounds for which to convey 

any real meaning. 

 An additional aspect is the intricacy that takes the form of adding the legal sphere to the 

equation. Since religion is a part of an underlying part of many culture’s identity, courts may 

hesitate to deem religious speech as hate speech on the basis that religious beliefs are often 

deeply rooted as a matter as societal identity. A part of American culture can be seen as 

attributed by the Constitution and pledge of allegiance which is built under god.107 

The sort of reasoning that suggests that homosexuals should be treated differently based on 

their sexual orientation is medieval in its nature and should hold no standing in a modern 

democratic society that values the rights and obligations of all its citizens. Viewing the situation 

differently should incentivize that homosexuals should not be viewed as outcasts of society, nor 

should they be denied a service based on their sexual orientation. 

 
105 Matthew 22, versus 37 and 39, King James Version. 

106 Leviticus 20:13. Depending on which version one refers to; the exact wording differs. The underlying 

meaning is the same. Do not lay with a man as one would with a woman, condemning homosexuality. 

107 ”[…] One nation under god” – American pledge of Allegiance. See also that the Constitution of the United 

States of America starts with “We the People”, referring to a national identity. 
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The notion that the SCOTUS would rule in favor of Phillips can be seen as questionable if 

correct procedure had been followed by all state organs throughout the case. This statement has 

been further supported when a discussion has been held regarding the fact that SCOTUS was 

given ample opportunity to view the statements made by the Commissioners in a different light 

than was exemplified in the general consensus discussion had by the SCOTUS. This could be 

seen by the dissenting opinion of Justice Ginsburg and Sotomayor.108 

 

6 The Swedish and American ways of handling cases and 
the possible future impacts on the relationship between 
antidiscrimination and religion 

 

The differences and similarities displayed within the different systems and the way of handling 

cases can be seen in a relatively clear fashion. What the different precedence that has been 

introduced thus far displays in the court rulings in the altering countries create distinct 

variations that become visible through closer inspection. The cases that have been introduced 

in segments 5.1 and 5.2 and those that will be presented in this segment can be used to better 

understand the intricacies of both systems. Through this there is a possibility to understand the 

differences as well as similarities that have arisen. One difference that is important to remember 

is that the US is a common law system whereas Sweden is a civil law system. Sweden’s legal 

system can be seen as a marriage between civil law and common law where a relatively large 

amount of loyalty is shown to the legislator of the law and to the teleological reasoning behind 

a law. This premise is found in governmental bills which display the intented use of the law. 

Legal precedence is also important when determining the outcome of a case, which makes 

Sweden a different and somewhat unique specimen. 

The cases that have been supplied by the SCOTUS point towards some interesting 

factors. The SCOTUS has shown, through their reasoning, both that which has been presented 

as a general discussion that reaches a consensus but also the individual judges, that the court 

does not back down from tackling hard and or sensitive topics. Religion can be seen as a topic 

of discussion and at times, turmoil. Religion is also highly personal as well as ingrained in the 

American culture. Homosexuality can also be viewed as a topic faced with debate and scrutiny. 

Regardless of this, the SCOTUS can be seen to address these topics and dissect them with 

 
108 See the Baker case, page 4-6 of Justice Ginsburg’s elaboration. See also a post made by the American Bar 

Association regarding the lack of animosity towards religion. 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-

define-free-speech/not-a-masterpiece/. 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-define-free-speech/not-a-masterpiece/
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-ongoing-challenge-to-define-free-speech/not-a-masterpiece/
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relative precision and in addition to this, show a willingness to address topics and create 

jurisprudence. This can be specifically viewed in almost all the cases that have been presented 

in segment 5.2. The SCOTUS has unlike the Supreme Court of Sweden and the European Court 

chosen to capitalize upon the cases that show relevance in regard to the relationship between 

religion and homosexuality and set meaningful precedence that can be looked to for a degree 

of guidance. This can be specifically viewed in the following cases. The Baker v. Nelson case 

concluded that excluding same-sex couples from marriage did not pose a substantial federal 

question. The case of United States v. Windsor concluded that the “Defense of Marriage Act” 

which denied federal recognition of homosexual marriage was a violation of the “Process 

Clause” found within the Fifth Amendment. Obergefell v. Hodges overturned the Baker v. 

Nelson case and ruled upon the Constitutional right for same-sex couples to marry. This 

precedence set an imprint that was felt over the US and changed the right to marry within in all 

states. Regardless of if this can be seen as an obvious step in the direction of a more democratic 

and inclusive society or not, it was nonetheless a large step for the American legal system that 

had hitherto not legalized same-sex marriages in all states or on a federal level. Seen from an 

inclusive, tolerant and secularistic viewpoint, the two judgements of United States v. Windsor 

and Obergefell v. Hodges can be viewed as significant historical changes in the 21st century for 

gay rights.  

 What can be observed from the American jurisprudence is that the protection for 

religious rights is strongly rooted in the American society. The same cannot necessarily be said 

for gay rights. This is also the case in existing precedence that has been examined. Furthermore, 

it can be seen that there is no protection against being discriminated against due to sexual 

orientation in the Constitution other than the right to marry, however, the American legal 

system has attempted to solve this issue in a divergent fashion. The equal rights amendment 

made an attempt in the 1970’s but failed in congress. This led to a need for an alternative 

solution. 22 states have completely outlawed discrimination based on sexual orientation. An 

example of this is the Colorado Act. An important aspect of the Colorado Act is the access to 

public accommodations. All instances before SCOTUS found Phillips guilty of violating the 

Colorado Act. Thus, that which can be learned and also fairs as straightforward is that if an 

individual’s Constitutional rights of being treated with neutrality and impartiality are satisfied, 

it is illegal to discriminate based on sexual orientation in Colorado when dealing with access to 

public accommodation. This can be said to be the case in 21 other states as well. 

Furthermore, with the precedence available it can be stated that the relationship between 

religion and the right not to be discriminated against based on sexuality with a focus upon 
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homosexuality plays out in a relatively clear manner. If the state at hand has outlawed 

discrimination due to sexual orientation and the governmental organs treat all parties in a 

neutral and impartial manner, it is illegal to discriminate based on sexual orientation. This 

includes situations where the discrimination has been done with a basis in religion. 

The Supreme Court of Sweden and the European Court on the other hand have through 

a lack of relevant precedence shown a relative reluctance to rule upon important and sensitive 

subjects. Especially when religion and homosexuality are discussed in conjunction with each 

other. There are at present no cases that I have found at the time of writing within the precedence 

from the Supreme Court of Sweden and the European Court that deal with these two subjects 

at the same time and in the same case other than the case of Pastor Åke Green. It must be 

reiterated that the case of Åke Green has been analyzed and been left wanting in almost all 

regards of relevance to how to manage the relationship between religion and homosexuality. 

Vedjeland v. Sweden comes close but does not juxtapose the relationship between religion and 

homosexuality, nor does the cases of Gas and Dubious v. France or X and others v. Austria. 

 What can be learned from the Swedish case and European cases is that the written 

religious rights within the Swedish as well as European legal systems is strong. Swedish citizens 

enjoy the right to religious freedom and the right not to be discriminated against within both 

the Swedish Constitution and the ECHR. Furthermore, it can be stated that due to a lack of 

relevant precedence and clear situational guidance, the legal matter of the relationship between 

religion and homosexuality is unclear within Swedish and European precedence and 

jurisprudence.  

 The lack of existing rights afforded to homosexuals in all the states of America is 

staggering in comparison to the Swedish and European systems. Viewing the American 

Constitution and juxtaposing it to the Swedish Constitution reveals a lack of basic inherent 

rights on a Constitutional and federal level when discussing discrimination against individuals 

based on sexual orientation. But that is in part due to many rights being found in precedence 

set by the SCOTUS. Further exemplification can be found due to the fact that job discrimination 

is still legal in a large number of states in America. Title VII of the Civil Rights act of 1964 

bars employment discrimination based on race, religion, national origin as well as sex but is not 

completely clear regarding how wide the definition of “sex” is. This part of the Civil rights act 

does not explicitly ban discrimination based on sexual orientation or non-conformance to 

gender roles. There are a couple cases on the docket of the SCOTUS that are discussing the 

issue at the time of writing. The fact that this is up for debate can be seen as a positive step in 

the correct direction for equal rights in American legal culture. There is also an inherent risk, 
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however, that these cases might spell a setback for homosexuals and members of the LGBTQ 

community. All depends on the outcome of the cases.109 

Former Justice Kennedy has written every Supreme Court decision in the history of 

America that can be seen as to advance the rights for homosexuals.110 With the retirement of 

Justice Kennedy during the latter part of 2017, an important liberal actor was lost to the 

SCOTUS. This may have a large impact upon the outcome of the cases yet to be determined by 

the SCOTUS.111 Former Justice Kennedy was replaced with Justice Brett Kavanaugh, a 

conservative actor. 

The American system can be seen archaic in comparison to the Swedish system in 

regard to rights afforded to citizens to not be discriminated against due to sexual orientation 

and the American system could possibly benefit from change. The options for change vary but 

boil down to two main topics of concern. Either change the Constitution, which in theory is 

very possible, or have judges apply the Constitution in a way that does justice to the legal 

community at present day. The latter suggested change can be seen to be used in key cases 

mentioned. With that said the judgement from the Baker case can be criticized in the sense that 

the Constitution leaves no room for a proportional assessment that would align it with more 

pressing needs. The Constitution is the pinnacle of legal documentation and legal certainty 

within both Sweden and the US and seen as a front-runner of legal protection. At times, 

however, to further the legal sphere towards a more modern, democratic and inclusive state, I 

would argue that other things must be seen as more important at the present time than the 

 
109 See Bostock v. Clayton County Georgia Docket no 17-1618, Altitude Express Inc v. Zarda Docket no 17-

1623. Both of these cases regard gay rights. R.G. & G.R. Harris Funeral Homes Inc. v. Equal Employment 

Opportunity Commission Docket no 18-107 regarding conforming to one’s gender and possibly changing it. 

110 Romer v. Evans 517 U.S. 620 (1996), Justice Kennedy wrote for the court that a Colorado initiative showed 

animus towards gays. Romer v. Evans was the first SC case to address gay rights since Bowers v. Hardwick 478 

U.S. 186 (1986). Justice Kennedy also wrote the Opinion in Lawrence v. Texas 539 U.S. 558 (2003) declaring a 

Texas law that made it a crime to engage in private, consensual adult homosexuality, as unconstitutional. Justice 

Kennedy also struck down a part of the Marriage act in United States v. Windsor 570 U.S. 744 (2013) that 

constituted that benefits received through marriage were only to be distributed to a marriage between a man and 

a woman. Justice Kennedy also wrote the majority opinion in Obergefell v Hodges 576 U.S. (2015) stating that 

laws prohibiting same-sex marriage deny the equal protection and that these laws violate the right to marry. 

Justice Kennedy also partook in Masterpiece Cakeshop could have written an opinion that made it clear that no 

business has the write in accordance with the First amendment to discriminate against homosexuals. The 

majority, however, did not rule upon that opinion. 

111 Debate regarding this topic is on the docket and SCOTUS is in the process of hearing the cases of Bostock v. 

Clayton County Georgia Docket no 17-1618, Altitude Express Inc v. Zarda Docket no 17-1623. Both of these 

cases regard gay rights. R.G. & G.R. Harris Funeral Homes Inc. v. Equal Employment Opportunity Commission 

Docket no 18-107. This case is regarding transgender rights. The two former cases will determine if it is lawful 

to fire an employee based on sexual orientation if the employer’s religious convictions do not support 

homosexuality. The latter case is regarding conforming to one’s gender and possibly changing it. The outcome 

of these cases as will be decided by the SCOTUS will mark an important segment in the pursuit of equal rights 

for members of the LGBTQ community who would gain the same basic protection that other groups have long 

taken for granted. 
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Constitution. These needs being, prioritizing the gay couple’s rights to public accommodation 

and opt out of the weight laid upon the neutral treatment towards religion.112 This is further re-

enforced by the dissenting judgements by Justices Ginsburg and Sotomayor in regard to the 

factual statements made by the representatives from the Commission. This course of action 

could benefit future judgements to be more proportional and inclusive and lead to a legal system 

that is more secularistic and accommodates the rights of those seeking to take part in basic 

public services. 

The lack of relevant precedence in the Swedish legal system regarding the relationship 

between religion and homosexuality can possibly be seen as a legal blind spot within the 

Swedish legal system. The same can be said for the European legal system. Court officials can 

be seen to struggle when attempting to relinquish old frames of mind and are held down by 

legal tradition. Tradition that, according to me, advocates treading carefully when making 

strides toward the future. Not making a nuisance of oneself is also seen as beneficial. A 

tantalizing fear of exposing a new way of seeing the relevant rules and applying them in a 

revitalized fashion. A fear that could persuade even the foremost champion of justice from 

pushing for change. This due to the inherent risk of large amounts of criticism and backlash 

from an array of different communities within society; religious as well as legal and social. 

These factors can be contributors to the lack of current relevant precedence and the inability to 

act. The lack of relevant precedence can also be seen as evidence of my opinion. It additionally 

creates an interesting dichotomy between yearning to develop the legal rights, creating clarity 

between religion and homosexuality and the fact that the Supreme Court portrays an 

unwillingness and or inability to do so through the Åke Green ruling and the lack of judgements 

to follow. This fact can be attributed to a fear of misstep and looming shadow created by the 

European court.  Through closer inspection of all cases of relevance within Swedish and 

European jurisprudence, the relationship between religion and homosexuality has failed to 

evolve into something that can be referred to as clear. 

Additional differences displayed between Sweden and America can be seen through 

how the SCOTUS dares to rule upon the relationship and act in a bold fashion whereas the 

Swedish and European way is to show qualities such as reluctance and being timid in the face 

of such a judgment. A change to which can be seen as beneficial for future jurisprudence and a 

development on a grander scale to these legal societies. Interestingly enough, the conclusion of 

the analysis done in this essay is that the US legal system whose Constitution does not afford 

 
112 The comments can be viewed as to not show any animosity towards Phillips or his religion. See authors 

reflection on the Baker case, segment 2.6 and footnote 35 and 36. 
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its citizens protection against discrimination based on sexual orientation can be seen to have a 

clearer relationship between religion and homosexuality than its Swedish and European 

counterparts. This comes as an almost paradoxical conclusion due to the lack of protection in 

the American Constitution and or other legal documents, and the overwhelming amount of 

prescribed legal protection found in the Swedish Constitution, anti-discrimination laws and 

European legal system. This seems to be the case, regardless of the fact that only 22 states have 

outlawed discrimination based on sexual orientation. Noteworthy in this sense is that the 

SCOTUS, the Supreme Court of Sweden and the European Court are working towards a similar 

goal, the goal being the highest degree of legal protection and accuracy for all members of 

society. The problem is that due to the inherent differences in culture, perception and legal 

principles, these three actors will pursue these goals differently, which could possibly lead to 

problems in learning from analogies. 

What the future holds is highly uncertain for all parties. The cases on the docket for the 

SCOTUS can determine whether employers may fire employees based on the employer’s 

religious convictions and the employee’s sexual orientation. Something that is of importance 

for the job security of millions of individuals across America. A common goal that the 

American legal society should strive for are basic fundamental rights for all citizens in society 

regardless of any underlying factors; equality in the eyes of the law. With past American 

precedence accounted for and upcoming cases on the docket mentioned, a trend can be seen 

pointing towards more legal certainty in a general sense for gay rights. This general certainty 

can however not be said to apply to the relationship between religion and homosexuality. 

The relationship between religion and homosexuality in the Swedish and European 

system should still be viewed as unclear. The hope that the Supreme Court of Sweden and the 

European court can urge change in the direction of creating credible jurisprudence can be seen 

as a large possibility and something that would forward legal precedence in an immeasurable 

fashion. The European court has been seen to show an increased display to reject discriminative 

acts towards individuals based on their sexual orientation and the preparedness to dissect cases 

that deal with this topic.113 This readiness can however not be extended to cases dealing with 

 
113 See, among others, E.B. v. France (43546/02) Judgement on the 22nd of January 2008, Vedjeland v. Sweden 

(1813/07) Judgment on the 9th of February 2012 and X and others v. Austria (19010/07) Judgement on the 19th 

Of February 2013, Identoba and others v. Georgia (73235/12) Judgment on the 12th of May 2015. See also 

Harris, O’Boyle and Warbrick page 787. See also See Dudgeon v. The United Kingdom (7525/76) Judgment on 

the 22th of October 1981, Lustig Prean and Becket v. The United Kingdom (31417/96 and 32377/96) Judgement 

on the 27th of December 1999, Salgueiro da Silva Mouta v. Portugal (33290/96) Judgment on the 21st of March 

2000, Karner v. Austria (40016/98) Judgement on the 24th of October 2003, E.B. v. France (43546/02) 

Judgement on the 22nd of January 2008, Kozak v. Poland (13102/02) Judgement on the 2nd of July 2010, P.B. 

and J.S. v. Austria (18984/02) Judgement on the 22nd of October 2010. See also Zhdanov and others v. Russia 
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homosexuality as well as religion. This can potentially be explained by the need for legal 

certainty within the European Court and its previous jurisprudence, as well as a not wanting to 

gain criticism for its judgements resulting in perceived “legal activism” from the European 

Court.  With this is mind, the European Court can be seen to loom above the Supreme Court of 

Sweden and affecting one or more decisions. Since the European court has shown a readiness 

to effect jurisprudence on gay rights, this might reflect positively upon the Swedish Supreme 

Court’s jurisprudence. This might even lead to the possibility of ruling upon homosexuality and 

religion in conjunction and through this creating leading jurisprudence. Adding to this, the 

member states within the European Union are granted a varying berth of the Margin of 

Appreciation, something Sweden can use in its quest towards meaningful future jurisprudence. 

In the name of a modern democratic and secular society, where religion should not 

govern any type of legal entity, we must move forward. The Swedish and European legal 

spheres have come further when it comes to written gay rights than the US, but the US has 

come further in their jurisprudence regarding the same subject. Regardless of the Supreme 

Court of Sweden and European court’s reluctance to rule upon cases that have to do with both 

religion and homosexuality, the fact remains that the written rights are there and readily 

available. In the US, protection is lacking within the Constitution, something that cannot be 

viewed as anything else than archaic negligence to adhere to modern development. An 

amendment to the Constitution to protect the rights of the homosexual community would be a 

step in the right direction. This does not mean that religion is less important. This entails that 

the subjects of law and religion should be treated as two different entities that do not affect one 

another to a larger extent. Even when they do, the secularistic aspect should, according to me, 

supersede the alternative.  When it comes to safety of employment, the quality of one’s work 

should not be foreshadowed by one’s sexual orientation. When it comes to public 

accommodations of services and goods, the given purpose of the service or act should be given 

little to no relevance. In this case, it must be repeated; a wedding or wedding reception does not 

celebrate the sexuality of the wedding – it celebrates the reunion of love. 

 The intricacies introduced in segment 4 are still very relevant and the answers 

to the questions posed in that segment and in the introduction are still unclear. The relationship 

between religion and other facets of society is a delicate one, especially when religion and 

 
(12200/08) Judgement on the 16th of October 2019, Alekseyev and Movement for Marriage Equality v. Russia 

(35949/11) Judgement on the 16th of October 2019, Aleksevey and others v. Russia (58282/12) Judgement on 

the 16th of October 2019 regarding discrimination based on sexual orientation in conjunction with the right to 

assembly. See also Orlandi and others v. Italy (26431/12, 26742/12, 44057/12 and 60088/12) Judgement on the 

14th of March 2018. 
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homosexuality get entangled. This should not discourage however, but instead spark interest in 

further endeavor. The scene has been set and both systems enjoy the fullest possibilities of 

creating change. Hopefully a certain degree of guidance can be found in the individual case, 

both for the American and Swedish systems, by following that which has been presented in this 

essay as well as future cases that can be used as viable guidance.  

On a finishing note, the Swedish and European legal systems should not fear ruling 

upon judgements that can be seen as sensitive and to some, invidious. Homosexuality and 

religion on their two ends of their respective spectrums can be ruled upon on their own as well 

as in conjunction with each other. The aim of which is to create legal precedence that represents 

real problems and condemns the ill-treatment of a specific group of society by religious 

methods, this due to something as benign as sexual orientation. 
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