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ABSTRACT

Discretion is commonly analyzed as the scope for choice set by formal superiors. This
study aims at developing an alternative theory of discretion which also takes into
account the assumptions of the actors in implementing positions. The theory is
constructed with the purpose of being an empirical tool for analyzing discretion on
a nation-wide basis and in a central-local government context. It concerns two main
questions: to what extent does discretion vary and how can this variation be
explained? The theory section concludes with a number of empirically testable
hypotheses.

The concept of discretion is defined as the scope for choice available to actors, in
formally subordinate positions, vis-a-vis their superiors. It is seen as a special case
of autonomy, as it is attributed to subordinates and primarily concerns one dimension
of autonomy, namely freedom of action.

In the second half of the study, the theory is applied empirically to the discretion
available to Swedish local government Education Committees. A questionnaire study
of all Education Committee Chairpersons and Chief Education Officers and in-depth
interviews of a selected sample of these have been undertaken.

The empirical study clearly indicates that there is variation in discretion. In spite
of the uniformity of the system of governing local education, it is found that the
limits for discretion are set differently by different Education Committee
representatives.

The variation follows a pattern which has been, at least partly, reconstructed.
Variables which appear as important in explaining variation include: the extent to
which the control system is regarded as efficient; the size and population density of
the local authority; and individual traits such as length of experience and gender.
However, our analysis also shows that these explanations are more valid in certain
contexts than in others, which points the way for further research.

Key words: Discretion, autonomy, central-local government relations, local
government, education policies, Education Committees, actors’ perspective.
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1 INTRODUCTION

Discretion is commonly identified as an actor’s' or a units’ scope for
choice within limits set by others. The values and assumptions of actors
are, however, only rarely taken into account when discretion is analyzed.
This, we argue, is a serious limitation if the purpose is to understand the
conditions for, and nature of, discretionary decision-making. Our major
theoretical aim is to outline a theory of discretion which can serve as an
alternative to the currently dominant theories.

In this study, discretion is not treated as a phenomenon existing outside
the consciousness of the implementing actors involved or as merely a scope
for choice delineated by formal superiors>. It is, on the contrary,
recognized that discretionary decisions are made by actors equipped with
knowledge, beliefs and values and that actions are based on their
understandings of the situation in which they act, alone or in cooperation
with others. Hence, discretion itself ultimately depends on these actors’
interpretations and, therefore, will be regarded as an art of the possible.
It is claimed that difficulties in governing welfare states, such as the

! Here, the concept of actor may apply to organizations as well as individuals. However, when
specific reference is made to the assumptions or perceptions of actors or to an actor’s perspective,
these are thought of as properties of individuals.

2 In the remainder of the text, it is not regarded as necessary to add adjectives, such as assumed
or perceived, to underline the chosen approach. Our study of discretion implicitly concerns the
phenomenon in terms of actors’ assumptions. Further, it should be stressed that our concept must
be distinguished from Galligans’ (1986) concept of assumed discretion. His concept refers to
discretion exercised as departure from legal rules, which in this study is seen as only one of several
aspects of the concept.
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Swedish, reinforce the position of the implementing agents and, thus,
underline the significance of taking into account their perspectives when
analyzing discretion.

In the literature on discretion, the meaning of the concept is not
altogether clear. For example, in relation to autonomy, the two terms are
sometimes regarded as synonymous whereas, in other contexts, discretion
is treated as a specific form of autonomy. In Chapter 2, we analyze
previous definitions of discretion. The analysis aims to contribute to the
general clarification of the meaning of discretion and to serve as a basis for
our use of the concept. According to our definition, discretion is the scope
for choice available to actors, in formally subordinate positions, vis-a-vis
their superiors. It is conceived of as a room containing potential alternatives
for action or inaction.

Theory development is undertaken in Chapter 3. The theory is
constructed with the purpose of being a tool for analyzing discretion, from
an actor’s perspective, on a nation-wide basis and in a central-local
government context. It concerns two main questions; to what extent does
discretion vary and how can this variation be explained? The theory section
concludes with a number of empirically testable hypotheses.

In the second half of the study, the theory is applied empirically to the
discretion available to Swedish local government Education Committees.
Their position is highly interesting from the point of view of our theory,
not least because of the process of major change to which the regulation of
Swedish education has been subjected since the mid 1970s. Further, the
increasing difficulties involved in governing the Swedish welfare state in
general is also likely to reinforce uncertainty at the local level. Hence a
focus on local discretion from an actors’ perspective becomes particularly
important.

From a legal perspective, the amount of discretion available to
Education Committees should be the same for all committees, since they,
on the whole, are regulated in the same way. However, in terms of how
discretion is perceived by key actors on the Education Committee level, we
would expect considerable variation to occur. In part, this is connected with
the present restructuring of the way in which the welfare state is governed,
but it also reflects differences in terms of the experiences and influences to
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which these actors have been subjected. The empirical section revolves
around two aims. One is to analyze the extent to which Education
Committee discretion varies and the other is to explain the variation in such
discretion.

The empirical application is introduced in Chapter 4. Both Education
Committees and the decentralization which has taken place within the
system of governing education are reviewed. The methodology and
materials used in the study are also described and discussed. The analysis
is undertaken in relation to formal rules, most of which are issued at the
national level, although some stem from the municipality. Quantitative as
well as qualitative measures are combined, including a questionnaire study
of all Education Committee Chairpersons and Chief Education Officers and
in-depth interviews of a selected sample of these.

In Chapters 5 and 6, variation in discretion is analyzed, both in relation
to general rules and to regulations concerning the use of resources. In
Chapter 7, this variation is explained in terms of the experiences gained by
the actors in the social worlds to which they belong or have belonged.
Thus, these experiences may not only derive from the education sector but
also from other social contexts. Finally, Chapter 8 summarizes the major
results from the study and analyzes the developments during the last few
years.

This first chapter continues with a brief overview and analysis of legal
positivism, which serves to illustrate the limitations of the conventional
approaches. Finally, attention is focused on recent developments in the
Swedish welfare state and related problems of how it can be governed.
These provide a setting for the actors’ perspective in this study.

Legal Positivism

The conventional way of approaching problems of discretion has been from
the "outside". Limits are identified, often in terms of formal rules, without
taking into account how these are apprehended by the actors themselves.
As concluded by Ham & Hill (1984), top-down assumptions characterize
much of the research in this field. The perspective from the outside is very
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clear in legal perspectives on discretion. We have chosen to use legal
positivism as an illustration of an elaborate and consistent way of thinking
about discretion along these lines. In the following, legal positivism will be
introduced, discussed and criticised as an approach to the study of
discretion.

Positivism is the common label given to a variety of scientific
approaches developed during the last two centuries. Most of them derive
their origins from the early works of Auguste Comte (1798-1857), who has
been regarded as the founding father of both sociology and positivism.
According to Comte, the highest form of knowledge, the positive, is
characterized by a rational search for regularities undisturbed by theological
or metaphysical considerations. Generally applicable statements, expressed
in causal form, are the ideal. This view already dominated within the
natural sciences of his time. However, Comte claimed that sociology should
use the same methods as the natural sciences for constructing and testing
statements. In other words, Comte aimed at extending positivism to the
investigation of the social world. In contemporary social science, it is often
claimed that the Comtian tradition is strongest in systems theory and
structural functionalism. (Andersson 1982, Burrell & Morgan 1979, Cuff
& Payne 1984, Liedman 1983).

A positivist tradition with particular relevance for the study of discretion
in relation to rules, is legal positivism®. Within legal theory, positivism
usually has a related but more specific meaning. Originally developing as
a reaction to natural law theories, legal positivism refers to the study of
"law as it is", i.e. the law as it has been posited by human authority. Legal
positivism is a dominant tradition within jurisprudence and contemporary
legal thinking and it is concerned with finding the correct application of the
given legal system to specific human activities. The approach was
introduced at the beginning of the 19th Century by the English jurist John
Austin. Hans Kelsen and H L A Hart have been important contributors to
its further development during the 20th Century. Legal positivism has a
common heritage, but is, today, a label representing different schools of

* The overview of the approach is based on Friedmann (1967), Golding (1975), Hart (1961),
Lloyd (1964), Murphy & Coleman (1984), Peczenik (1980), Stromberg (1988) and Strémholm
(1984, 1988).
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thought. In contemporary legal theory, Hart has distinguished five different
meanings of the concept of positivism (referred to in Friedmann 1967:256).
Nevertheless, in the following, we will try to identify the core of the
approach.

As has already been pointed out, legal positivism originally developed
as a reaction to dominant metaphysical ideas in legal theory. One of
Austin’s contributions was to clarify the distinction between analytical and
normative jurisprudence, or law "as it is" and law "as it ought to be".
Inspired by the progress in the natural sciences, it was argued that the study
of law should concern observable phenomena. Legal positivism is not
interested in whether present law is good or bad or the function of law in
a society. The focus is distinctly on positive law, i.e. how the law operates
in a given situation.

Consequently, its proponents tend to regard the legal system as given.
The task for the analyst is to discover its correct application to specific
human activities:

"The analytical lawyer takes the law as a given matter created by the
state, whose authority he does not question. On this material he works,
by means of a system of rule of legal logic, conceived as complete and
self-contained. In order to be able to work on this assumption, he must
attempt to prove to his own satisfaction that legal ideology can be
excluded from the lawyer’s province. Therefore the legal system is
made watertight against all ideological intrusion, and all legal problems
are couched in terms of legal logic." (Friedmann 1967:289).

Another basic assumption of the approach is the existence, in each society,
of a legal system which is binding on its citizens. With the development of
the nation-state, legal systems became nation-wide. The basic rules of the
legal system are produced by an authoritative political system within the
nation. What makes a legal system binding on its citizens? Following
Jeremy Bentham, John Austin argued that law in a society is based not on
metaphysical principles such as the notion of a natural law, but emanates
from a sovereign. Law becomes binding on the citizens as commands of
the sovereign. The sovereign can be anything from a single autocrat to the
popular representation in modern societies.



The idea of a legal system implies that different laws in a society are
interrelated. They are "linked with each other in an integrated structure”
(Friedmann 1967:16). The legal system is expected to form a coherent
whole, with some laws being more fundamental, and others having a lower
status. Further, the system has a certain amount of self-regulating ability,
thus possessing organic properties. If no law is applicable in a particular
case, an established practice gives guidelines on how a valid norm can be
deduced. The practice is developed and defended by a legal profession and
introduced to new generations of jurists at the law faculties of the
universities. The practice includes norms on the correct way of referring to
other sources of law, such as precedent and equity, and ideas about
permitted interpretations of laws. The notion that there is, more or less, a
correct application of the law to each problem implies, in reality, that the
laws form a system. In its extreme form, this notion is represented by the
"Conceptual Approach" of legal positivism, for which there is just one
"correct way" of applying the laws of a nation to every single case
(compare also Dworkin 1977).

Legal Positivism and the Study of Discretion

From a legal positivist point of view, discretion is identical with what an
actor or a unit is entitled to do within the law. For units operating under
the same rules, discretion is expected to be identical. Hence, different
students in the legal positivist tradition should reach the same conclusions
about the amount of discretion available to a unit. Deviations are seen as
results of inadequate knowledge in the practice of the legal profession®.
In the legal positivist tradition, studies of the discretion available to
public organizations are mainly descriptions of their powers as defined by
the law (Hart 1961). A traditional judicial method is used, by which the
content of the relevant system of rules is analyzed through a study of
documents such as laws, regulations, documentation of precedent,
statements in Government Bills, etc. For example, in the field of Swedish

4 Compare discretion in the Rule-of-Law Model presented by Kadish & Kadish (1973).
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local government, Kaijser (1975) and Lindquist (1987) summarize what
local authorities are entitled to do according to law and precedent.

Legal positivism may be a convenient approach if the student of
discretion is only interested in the formal conditions of decision-making.
However, for an understanding beyond that, the approach has severe
shortcomings. First, the approach’s formalistic bias makes it unable to grasp
limitations to discretion of a non-formal kind. The focus is exclusively on
the legal system. There is no scope for the researcher who may wish to
operationalize the concept in a way which also takes into account other
restrictions on discretion, such as informal recommendations or pressures.

Second, the view from above in the formal hierarchy makes the
approach one-sided. Focus is on what discretion is expected to be according
to the legal system. Thus, it has a normative undertone, emphasizing what
discretion is assumed to be by those at the top, rather than what it turns out
to be in practice. How the scope for choice is perceived or performed by
those in discretionary positions is not taken into account. The student of
discretion, aiming at understanding the phenomenon beyond its legal
aspects, cannot ignore the perspective of the decision-making actors
themselves.

Third, legal positivism has an underlying tendency to view society as
basically characterized by order, stability and harmony. The notion of there
being a legal system which is coherent and comprehensive, possessing an
ability for self-regulation as well as the production of new legal norms,
underlines this impression. Hence, the opportunity for identifying conflicts
and tensions is limited from this perspective. Indeed, it cannot be taken for
granted that discretionary decision-making takes place in harmony. The
scope for choice is often a result of previous and on-going struggles for
power and control, thus drawing attention to the role played by conflict.
Under all circumstances, the possession of discretionary decision-making
ability at the bottom of a formal hierarchy is likely to create tensions vis-a-
vis the top level.

To conclude, legal positivism may be sufficient if the purpose is to
come to grips with formal aspects of discretion and if the perspective is
from the top. However, any other understanding of the phenomenon
requires a different approach. The actors’ perspective provides several
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advantages, such as the ability to take into account the assumptions of
affected actors and is, therefore, adopted in this study.

A Swedish Welfare State in Transition

The focus on discretion from an actors’ perspective is not only justified as
being more fruitful than conventional approaches, such as legal positivism,
but it has, also, become more apposite because of structural changes in
society. The recent developments in the welfare state and difficulties related
to the way it is governed, focus attention on local, implementing actors.
Hence, an actors’ perspective has become more relevant for an under-
standing of the conditions for discretionary decision-making. In this section,
we turn first to a brief overview of the major characteristics of the on-going
restructuring of the Swedish welfare state. Later, we will discuss problems
of government under these conditions.

During the first decades after the Second World War, Sweden served as
a model for many other countries. It was seen as representing a "middle
way", successfully combining the best sides of capitalism and socialism. Its
policy of neutrality in relation to the two international power blocks and the
development of a modern, publicly financed welfare system were regarded
as particularly attractive features. However, since the middle of the 1970s,
the Swedish model has been under pressure as emerging drawbacks have
been observed (Ruin 1982, Heckscher 1984). This coincides with the
welfare state undergoing major changes (Gidlund et al 1988) which are
characterized by at least three principal features:

First, the rapid growth of the public sector has come to an end. After
a remarkable period during the 20th century, and especially in the post-war
years, of practically continuous growth, the public sector shows signs of
stagnation and even of decline. Initially the bourgeois parties, but later also
the Social Democrats, have regarded it as necessary, not only to bring the
growth of the public sector to a halt, but also to reduce its size. As a share
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of the GNP, public spending’ was 31 per cent in 1950, reached a peak in
1982 of 67 per cent but has since decreased to 60 per cent in 1988
(Statistiska Centralbyran 1985a, SOU 1990:14). However, despite the
decline, the public sector is still larger in Sweden than in any other
comparable Western nation. The implications for the welfare state have
been severe: No longer can emerging problems be solved by the allocation
of new resources. If new responsibilities are to be adopted, this requires
that previous tasks are either abandoned or fulfilled more efficiently.

Second, the public sector has undergone major organizational
transformations. A general trend is the decentralization of power and
responsibilities, not only from national to local government, but also within
governmental agencies (Gustafsson 1987). Further, differences between
public and private service provision have become less clear, as market-like
thinking and economic incentive structures from the private sector have
been introduced for the handling of public affairs. Indeed, one of the major
trends during the 1980s was the application of the ideal of the private firm
operating in the market to public activities. It seems to be only a question
of time before the private provision of what have traditionally been public
tasks in Sweden, is also accepted by those who have earlier been the major
proponents of the public model.

Alongside decentralization and devolution, a decline in policy-making
rationality has been observed. Previously it was believed that, by using
knowledge and long-term planning, an ideal solution could be found to
each problem (Anton 1969, Gustafsson & Richardson 1979, 1980).
However, over the last decade, symbolic and pseudo ingredients have
become more common (Gustafsson, G 1983). Comprehensive policy
programmes have also become less frequent (Wittrock & Lindstrom 1984).

Third, the present restructuring of the welfare state coincides with a
difficult period for its main proponent and architect, the Social Democratic

5 This measure of the size of the public sector excludes transfers within the public sector but
includes transfers intended for final consumption within the private sector, such as pensions and
unemployment benefits. Thus, in theory, it could exceed 100 % of GNP. It should be kept in mind
that the choice of measure may influence conclusions about public sector development (Lybeck
1984). For example, if the number of public employees is used instead, the conclusion would be that
no decline in growth has taken place during the end of the 1980s. Also, compared with other
measures, the one chosen here indicates the fastest growth rate.
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Party. Since the beginning of the 1930s, this party has been the principal
political force in Sweden. With the exception of a few months in 1936 and
the period 1976-82, the party has alone, or in coalition, shaped Swedish
politics. Social democratic ideas made a lasting imprint on Swedish society
(Milner 1989). As a matter of fact, some foreign observers have described
the situation as a Social Democratic hegemony (Enzensberger 1982,
Kesselman et al 1987). The Social Democrats have not only been the ruling
party, they have also set the agenda for the political discourse. As a result,
the basic ideas behind the welfare state have not until recently been
seriously challenged, as in other comparable countries.

However, since the 1970s, the Social Democrats have been facing a
number of structural problems, which are likely to alter the basis of their
position. The scope for traditional Social Democratic political solutions is
limited by the standstill in public sector growth as well as by increasing
international dependence. Further, changes in the class structure, mainly the
relative decline of the industrial working class, threaten to erode support for
the party, implying a weaker electoral position (Tiden 1990). The 1991
election results were a considerable setback for the party, being the worst
since 1928. Thus, the major restructuring of the Swedish welfare system
coincides with, and is perhaps facilitated by, severe problems for its main
ideological proponent.

Zero-growth, the organizational transformations and the decline of
Social Democracy are major trends implying a restructuring of the Swedish
welfare state. Clearly, these features are interrelated, even if the reasons
behind, and the particular relationships between the different components
will not be discussed here.

Problems of Government

The on-going restructuring of the Swedish welfare state gives rise to
questions about how it can be governed. In general terms, this problem has
attracted considerable attention in recent studies of politics and government.
It has been claimed that factors such as the mere size and thus, increasing
complexity of the public sector, together with the growing influence of
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interest organizations has made it more difficult to govern the modern
welfare state (see for example Crozier et al 1975, Rose ed 1980, Rose
1984).

Even if the causes of these problems are open to discussion, it is
obvious that new ways of governing the welfare state have been introduced.
Detailed regulation is no longer considered entirely functional and is often
replaced by goal formulations combined with efforts to evaluate and
control. However goals are often criticised for being too abstract and
difficult to transform into action by agencies, and comprehensive
evaluations of policy effects are still rare. A shift has also taken place
towards the use of market-inspired means of steering. Thus, economic
incentives have replaced traditional ways of planning and allocating
resources. Business-like conditions are being reproduced within the public
sector.

In the particular case of Sweden, my conclusion is that the realization
of goals, formulated nationally as well as by local governments, have
become more problematic. Not only have the goals, in themselves, become
vaguer and, thus, more difficult to transform into actions, but the policy
outcomes also seem harder to control. One consequence is that the quality
and content of service provision is likely to be more varying, which may
pose a challenge to the established values of equality and fairness.

These problems of governing the welfare state can be interpreted in
terms of a weakening of the ideal of a link between the popular will and
policy implementation, which is an important notion in normative
democratic thinking. Not least the Swedish Constitution expresses this ideal
clearly. Parliament, the government and, finally, subordinate administrative
units are expected to perform tasks, which although separate are
nevertheless linked, aimed at realizing the popular will (Birgersson &
Westerstahl 1980, SOU 1983:39).

The accuracy of this ideal model of democracy has also been challenged
by phenomena such as declining electoral turnout which threatens the
traditional ways of political representation. Not surprisingly, it has been
suggested that it is time to redefine the basic preconditions of the model.
For example, Hjern argues that policy solutions arrived at on the local
level, perhaps contrary to directives from above, should not be regarded as
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unacceptable divergencies from democratic theory: "They may, but do not
have to be. They can be expressions of the idea of democratic self-
government through organisation and collective action with forms of
political responsibility and control not specified by the parliamentary
model" (Hjern 1983:15, my translation). However, a more thorough
reformulation still remains to be undertaken.

Meanwhile, and for our purposes, it is sufficient to make the
observation that this discussion points at the crucial position of local,
implementing agents. In the restructured welfare state, the conditions of
local decision-making are increasingly characterized by uncertainty and
vagueness. The limits to the scope for action are likely to have become less
clear. Therefore, how the actors themselves define the situation is expected
to be more important for policy implementation and hence, should be better
taken into account by the student of politics and administration. As we will
argue later in the thesis, actors are expected to deviate from each other with
respect to how the available scope for action is perceived.

This chapter has indicated the need to develop alternatives for gaining
a better understanding of the phenomenon of discretion. However, before
turning to this task, it is necessary to more specifically clarify what we
mean by the concept.



2 THE CONCEPT OF DISCRETION

Discretion - an Overview

As is already evident, the concept of discretion occupies a key position in
our study. Therefore, before outlining a theory of discretion, it is necessary
to explain more specifically what we mean by the concept. By doing so we
hope to contribute to a general clarification of its meaning. A three stage
analysis is undertaken: Firstly, the use of the concept and its different
meanings in the literature are briefly reviewed. This provides a description
of the role the concept has played in different theoretical contexts.
Secondly, in order to show how we intend to use it, in the next step draw
up a framework consisting of the distinction between actors and structures,
and the concept of autonomy. Thirdly, and finally, our meaning of the
concept is clarified and developed with reference to this.

Discretionary decision-making is a common feature in a wide range of
organisational situations. Modern organisations are often regarded as unable
to function smoothly unless a certain amount of discretion is available
within them. Without room for those on lower levels to make decisions
based on their own judgement and interpretations, it is claimed that the
organisation very soon becomes static and less able to respond to internal
as well as external changes.

Discretion is present in all organisations with a formal division of
functions. Even in one of the most extreme cases, i.e. soldiers marching on
the parade ground, the choice between obedience and disobedience is still
open to them, although the price to pay for not conforming might be high.



14

Indeed, the purpose of military drilling can be seen as a way to minimize
soldiers’ discretion by training their ability to unquestioningly obey orders
and thus reduce the scope for them to make their own choices. In
traditional military thinking, too much discretion is expected to reduce
organizational performance. Similar ideas are pursued in some theories of
workplace efficiency, such as Taylorism and scientific management, which
suggest that workers should be given very routinized tasks and thus only
limited discretion.

In other organizational settings, the scope for choice is greater. Some
professionals, such as doctors and teachers, often have a considerable
amount of discretion available to them, justified by their possession of
particular knowledge and skills. The street-level bureaucrats, described and
analyzed by Lipsky (1980), also have a wide area of decision-making
freedom. They are often in a position to distribute benefits to, or impose
sanctions on, individual citizens, as is the case with police officers and
social workers. Apart from being provided with considerable scope for
making their own interpretations, the close relationship with their clients
and the large gap between identified needs and provided resources enhances
their scope for choice.

Defining Discretion

The concept of discretion has been used in a number of different ways.
Indeed, the Oxford English Dictionary lists eight definitions under the
common headline of discretion. Most of them originate from the late Latin
word discretion, meaning discerning, discrimination, capacity for
distinguishing. The particular meaning of the concept used in the social
sciences as well as in this study is closest to the fourth entry, which reads:
"Liberty or power of deciding, or of acting according to one’s own
judgement or as one thinks fit; uncontrolled power of disposal” (The
Oxford English Dictionary 1989).

Discretion is often connected to the notion of law. Playing an important
role in legal theory and practice, legal discretion (Davis 1969, Galligan
1986) represents the scope for judgement provided by the legal system.
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Indeed, as claimed by Davis, "(w)here law ends, discretion begins" (Davis
1969:3). However, discretion is also a frequently highlighted concept in the
social sciences, whereby legal aspects remain important, but are assumed
to perform a less dominant role. In a context of decision-making in
organisations, different forms of discretion, such as bureaucratic (Hill 1976,
Dunsire 1978, Elmore 1978, Bryner 1987), street-level (Prottas 1978,
Lipsky 1980) and professional (McGlew & Robertson 1981) have been
identified. The notion of local government discretion (Rhodes 1981, Lane
& Ersson 1987, Page & Goldsmith 1987) is also common.'

In the same way as other key concepts in social science, discretion has
been defined in a number of different ways. The variations in the
definitions may depend on the particular context under consideration. The
discretion exercised by local authorities represents something different from
that used by the professional acting in a discretionary capacity. Another
dimension along which definitions may be distinguished is the extent to
which the legal system is emphasized as a constraint. However, as we will
argue later, a common core can be identified among different definitions.

Definitions may also be distinguished according to their breadth. Davis’s
definition, which is perhaps the most commonly used, is broad, including
a large number of phenomena (Ham & Hill 1984:149) He suggests that "(a)
public officer has discretion whenever the effective limits on his power
leave him free to make a choice among possible courses of action or
inaction” (Davis 1969:4). The actor in a discretionary position is seen as
possessing a certain scope for choice, within "effective limits". These refer
to constraints imposed by the legal system, but also take into account that
some actions may be taken even if they are of questionable legality.
However, the legal system remains his point of reference.

By contrast, a narrow definition is proposed by Bull (1980). The
concept is reserved for the situation when officers, in exceptional cases,
depart from rules they are expected to follow. The application of rules and
the making of choices within the limits of these rules is referred to as
judgement.

Several writers take Davis’s definition as their starting-point, but extend

' For a further overview see Adler & Asquith 1981 and Ham & Hill 1984, chapter 9.



16

or modify it. For example, Thompson and Scicchitano, in a study of state
discretion within American occupational safety and health, draw on Davis’s
definition, but emphasizes its position in a formal hierarchy. It "focuses on
administrative freedom vis-a-vis formally specified policy makers rather
than all groups in the agency’s task environment” (Thompson &
Scicchitano 1986:190). However, it could well be argued that Davis also
implicitly presupposes a formal hierarchy, represented by the legal system.

A definition with similar breadth to Davis’s and often treated as
synonymous to his, is the one suggested by Jowell. For Jowell, discretion
is "the room for decisional manoeuvre possessed by a decision-maker"”
(Jowell 1973:179). The notion of a scope for choice is similar and is seen
as a continuum from narrow to wide. However, Jowell differs from Davis
in his specific reference to non-legal factors also as limitations on
discretion. For example resources, time and political pressures may
constrain the room for decision-making.

The idea of discretion providing a scope for choice, as suggested by
Davis and Jowell, has been criticised by Galligan for being too simplistic.
Within the area provided, Galligan claims, choice is not free. Rather,
"discretion consists not in the authority to choose amongst different actions,
but to choose amongst different courses of action for good reasons"
(Galligan 1986:7, his emphasis). Good reasons represents some standard
according to which choices should be made. This standard may consist of
professional knowledge and norms or of directives from a higher level of
the organization.

Perhaps the notion of "good reasons” can be seen as reflecting a
distinction between different kinds of discretion. Professional discretion is
often based on the idea of good reasons. The doctor and the teacher are
given a certain amount of freedom of choice, but are expected to perform
their task according to accepted professional norms (Adler & Asquith
1981). The bureaucrat, on the other hand, is normally assumed to act in
line with standards issued from above. According to Galligan, the official
has a duty "to realize and advance the objects and purposes for which his
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powers have been granted” (Galligan 1986:30)>.

Local government discretion, finally, may be regarded as more in tune
with Davis’s and Jowell’s definitions. The freedom of local authorities to
make their own decisions is emphasized. Clark defines local government
discretion as "the ability of local governments to carry out in their own
manner their own particular objectives in accordance with their own
standards of implementation" (Clark 1984:199).

Clark is explicitly concerned with relations between different tiers of the
state. Characteristic for the concept of local government discretion is its
concern with decision-making freedom in relation to central government.
The approach suggested by Page & Goldsmith includes this perspective.
Indeed, it is highlighted in their definition of local government discretion.
This concerns "the ability of actors within local government to make
decisions about the type and level of services it delivers within the formal
statutory and administrative framework for local service delivery, and about
how that service is provided and financed" (Page & Goldsmith 1987:5).

Characteristic for Galligan’s approach, as well as for many other
approaches to the concept of discretion, is the view from above, i.e. he
represents a top-down perspective. Discretionary agents are expected to act
in accordance with statutes, specified on a higher level of the organization.
However, problems of discretion have also been studied from a different
angle. Lipsky’s theory of street-level bureaucracy is probably the best
known (see also Elmore 1982).

The street-level bureaucrat is in the frontline between a public
organization and their clients. He or she may be, for example, a police
officer, a social worker or a teacher and is typically in a position to have
wide discretion in terms of distributing benefits or sanctions to individual
clients: "Street-level bureaucrats have discretion because the nature of
service provision calls for human judgement that cannot be programmed
and for which machines cannot substitute" (Lipsky 1980:161).

However, their scope for discretion is not shaped primarily by the rules
they are expected to follow. Of equal importance are factors such as the

2 Compare also Burke’s (1987) distinction between discretion due to external vs. internal
sources of direction over policy implementation.
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considerable gap between identified needs and provided resources and their
close relationship with the clients. Indeed, in street-level bureaucracies,
policies are seen as being shaped not by the persons occupying the
positions at the top of the organization chart, but by the actual behaviour
of the front-line workers.

A different way of conceiving of forms of discretion is suggested by
Ronald Dworkin (1977). His commonly cited separation distinguishes
between senses of weak and strong discretion. Basically, weak discretion
means the mere interpretation of standards laid down by a superior
authority. Strong discretion, on the other hand, refers to the situation when
the actor creates his/her own standards, even though he/she is supposed to
follow some directives from above (Bankowski & Nelken 1981). According
to Dworkin, weak discretion is not really discretion since, in his view, there
is always a right interpretation, and thus no scope for choice. Naturally, the
notion of the existence of a right interpretation is highly controversial and
has been a matter of debate (see further Galligan 1986:14ff). If this notion
is rejected, the difference between the weak and strong senses becomes a
matter of degree. Discretion in the strong sense simply means more scope
for choice.

Another, but related way of identifying the components of discretion,
is to distinguish between different "natures” of discretion. As Sink &
Lyman (1986:203ff) argue, any policy or programme may provide scope
for one or more of three categories of administrative discretion. The first
is rule application, which is a very limited form of discretion. Second,
agents may exercise choice, which allows them to make decisions about
alternative courses. Third, and most advanced, discretion may provide
scope for innovation, for example, to develop new forms for the
implementation of policies. Obviously, innovation requires a favourable
breeding ground which goes beyond what mere scope for choice can offer.

A Common Core

As is evident from this brief overview, the concept of discretion has been
used in a number of different contexts and with different meanings. Despite
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not being exhaustive, several dimensions have been identified along which
definitions may vary. In this section, the focus is shifted from the
diversifying to the unifying elements. Among definitions used in legal
theory and social science, we will suggest that a common core can be
identified, consisting of three components.

First, discretion is something in the hands of actors. These may be
individuals, such as professionals, street-level bureaucrats or public officers.
Discretion may also be exercised by organizations in collective forms, for
example by local authorities (Page 1985a) or sub-units within a broader
organization. In the hands of these, discretion appears as certain powers or
a certain authority.

Second, discretion represents a scope for choice, judgement or
assessment. As expressed in Dworkin’s metaphor, "(d)iscretion, like a hole
in a doughnut, does not exist except as an area left open by a surrounding
belt of restriction" (Dworkin 1977:31). Thus, the actor is assumed to have
a certain amount of freedom to decide between different alternatives. This
is clearly evident in Davis’s and Jowell’s definitions, and also in an
empirically oriented measure, such as Dunsire’s "scale of discretion” which
represents "the number of choice options left open, from an ’either/or’
choice at one end (score 2) to some very high number at the other end"
(Dunsire 1978:102). The notion of "good reasons”, which some theories
expect to be prevalent in discretionary decision-making, also implies the
existence of a scope for choice.

Third, discretion is available to formal subordinates, who are expected
to act according to certain statutes or directives issued by superiors.
Statutes may be precise and specific or just represent a general frame for
the agency’s actions. When summarizing the meaning of the concept,
Galligan underlines this aspect of discretion as the performance of
delegated powers:

"(D)iscretion, as a way of characterizing a type of power in respect of
certain courses of action, is most at home in referring to powers
delegated within a system of authority to an official or set of officials,
where they have some significant scope for settling the reasons and
standards according to which that power is to be exercised, and for
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applying them in the making of specific decisions." (Galligan 1986:21).

However, discretionary powers are not always a result of conscious
delegation by superiors. Subordinates are often in the position to create a
scope for decision-making of their own accord, which may deviate from
their superiors’ expectations. Indeed, a recurring theme in the literature on
discretion concerns the problem of unauthorized discretion and whether and
how it should be limited (Davis 1969, Jowell 1973, Kadish & Kadish 1973,
Galligan 1986, Morgan 1987). However, we may still talk about discretion
as long as a formal division of tasks along hierarchical lines prevails.

In line with these key features, we will define discretion as the scope
for choice available to actors in formally subordinate positions, vis-a-vis
their superiors. These actors may be individuals or organizational units.

Actors, Structures and Autonomy

After having summarized the core meaning of the concept of discretion,
and specified our own definition of it, the next question to be addressed
concerns its position in a more general context. The actor-structure
relationship is the point of departure in our analysis. It provides a general
frame of reference, to which our use of the concept of discretion will be
related. Following this, the analysis continues with a discussion of the
concept of autonomy, which has a certain resemblance to discretion. The
purpose is to use it as a means to further clarify the way we conceive of
discretion.

Starting with the relationship between actors and structures, this is
regarded as a principal meta-theoretical problem within social science
(Rothstein 1988:28). Most social theorizing acknowledges the existence of
these two sets, which are often treated as antinomies (Giddens 1979:49).

Actors are commonly referred to as someone (an individual or a
collective) who has scope for choice, i.e. "could have acted otherwise"
(Giddens 1979:56, see also Lukes 1977:6). The property of consciousness
is crucial. Actors have "the capacity to understand what they do while they
do it" (Giddens 1984:xxii). The concept of structure is more problematic
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and has been defined in a number of different ways (see for example Lukes
1977:7f and Giddens 1979:59f). It is more abstract, but may generally be
conceived of as circumstances or factors constraining or enabling the actor.
Rothstein defines structure as a "pattern with a certain duration”, which is
neither random nor directly created by the individual actor (Rothstein
1988:33). According to Lundquist,

"(s)ocietal structures comprise patterns of activities and ideas in the
form of institutions, relations, procedures, role patterns, rules, myths etc
together with their relevant resources. They are to a large extent the
result of the agency of past generations, and each new generation
changes old structures and creates new ones." (Lundquist 1987:40).

Depending on their position in relation to the actor-structure division,
theories tend to provide either actor or structure oriented explanations.
Those stressing the crucial position of the actor tend to emphasize
voluntarism, i.e. the actors’ ability to shape their environment. Structural
theories, on the other hand, have a determinist tendency. In the extreme
case, social actors are regarded as nothing but a mere product of their
environment. (Lukes 1977, Archer 1982, Astley & Van de Ven 1983).

The key question, as formulated by Lukes, is therefore: "to what extent
and in what ways are social actors, whether individuals or collectives,
constrained to think and act in the ways they do?" (Lukes 1977:3). What
is, more precisely, the balance between action and structure, voluntarism
and determinism? To what extent is action structurally determined and how
does action affect structures? The contemporary challenge lies in
developing not only a theory linking the two levels together, but also a
theory which is possible to operationalize (Lundquist 1987, Rothstein
1988).

Lukes (1977) suggests that four alternative positions may be
distinguished in relation to the problem of the actor-structure relationship.
The voluntarist and the structuralist positions correspond to the previously
discussed extremes on the scale, which argue that either actors or structures
are sufficient for an understanding of social phenomena. The relativist
position claims that the two sets of theories are simply incommensurable
and therefore impossible to relate to each other. Lukes rejects all these
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alternatives, instead advocating a dialectic view, claiming that:

"... social life can only properly be understood as a dialectic of power
and structure, a web of possibilities for agents, whose nature is both
active and structured, to make choices and pursue strategies within
given limits, which in consequence expand and contract over time."
(Lukes 1977:29).

This or similar approaches also seem to dominate among other solutions
suggested. One of the forefigures in recent debate is Anthony Giddens,
whose "theory of structuration” deals with the duality between structure and
action. The structure is constantly reproduced by agents’ actions. Thus, the
concepts are interrelated:

"The constitution of agents and structures are not two independently
given sets of phenomena, a dualism, but represent a duality. According
to the notion of duality of structure, the structural properties of social
systems are both medium and outcome of the practices they recursively
organize." (Giddens 1984:25).

Interpreting the dialectic view broadly, it can be seen as encompassing
Giddens’s notions that there is a mutual dependency between actors and
structures which is reproduced over time and space: "Structure thus is not
to be conceptualised as a barrier to action, but as essentially involved in its
reproduction” (Giddens 1979:70).

Actor Autonomy as a Link

Among other theories stressing the interdependence between the two
concepts as a basis for bridging the gap, the model proposed by Lundquist
(Lundquist 1984, 1987, see also Lundquist 1988) seems particularly
interesting for our purposes. The explicit use of the concept of actor
autonomy as the link between actors and structures characterizes
Lundquist’s model. Rejecting total determinism, as well as total
voluntarism, Lundquist concludes:
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"In practice we seem to face mixed forms in which different factors
preponderate over different persons in different situations. The actor has
some degree of autonomy founded on consciousness and capacity for
self-reflection but is bounded by structures.” (Lundquist 1987:51).

Lundquist suggests that actor autonomy is affected by structures, mainly
through three flows; socialization, information and by being limiting/
enabling. Through socialization processes, the actor’s perceptions of himself
and his environment, as well as his preferences, are shaped. Information,
"communicated messages about the structures” (Lundquist 1987:49) provide
the actor with more immediate knowledge on structural conditions. The
limiting/enabling flow "restricts or furthers the actor’s execution of certain
acts and thoughts and his possibilities of achieving certain outcomes"
(Lundquist 1987:49). Following Giddens, structures are seen as both
enabling and constraining (Giddens 1979:69). This flow is independent of
the consciousness of actors. However, actors may consciously develop
strategies to avoid or utilize the particular limiting/enabling functions of the
structure.

Lundquist underlines the dynamics of his model. The flows are
continuous and actors can also affect the structures. Important, at least on
a macro level, is the distinction between necessary and possible actions.
Some actions are structurally necessary for the maintenance of the system.
Remaining actions are structurally possible, i.e. they may or may not be
performed by actors. They represent optional choices and are expressions
of actor autonomy.

Hence, the autonomy of actors is a key concept in Lundquist’s linkage
theory. The notion is also emphasized by others. Lundquist explicitly refers
to Lukes (1977) and Hernes (1977). The latter argues that actors make
choices within the context of the macrolevel, which provides incentives,
constraints and alternatives (Hernes 1977:517f). Similar ideas are reflected
in Elster’s two-filter theory. Individual choice, he argues, consists of two
steps:

"Any given piece of human behaviour may be seen as the end product
of two successive filtering devices. The first is defined by the set of
structural constraints which cuts down the set of abstractly possible
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courses of action and reduces it to the vastly smaller subset of feasible
actions. The constraints are assumed to be given and not within the
control of the agents; ... The second filtering process is the mechanism
that singles out which member of the feasible set shall be realized."
(Elster 1979:113).

It could be argued that the first filter provides the scope for actor
autonomy’. Hence, autonomy can be conceived of as a bridge linking
actors and structures. However, before specifying the position of discretion
in this context, the meaning of autonomy has to be elaborated one step
further.

The Concept of Autonomy

Autonomy has a long tradition in political theory and statesmanship. The
Greek city states had autonomia when they possessed the capacity to make
their own laws, rather than being under the control of a conquering power.
Etymologically, the word consists of the parts autos (self) and nomos (rule
or law) (Lindley 1986, Dworkin 1988, Petersson 1989b). Literally,
autonomy is equal to self-rule. However, in practice, the concept is used
with very different meanings:

"It is used sometimes as an equivalent of liberty (positive or negative
in Berlin’s terminology), sometimes as equivalent of self-rule or
sovereignty, sometimes as identical with freedom of the will. It is
equated with dignity, integrity, individuality, independence, responsi-
bility, and self-knowledge... About the only features held constant from
one author to another are that autonomy is a feature of persons and that
it is a desirable quality to have." (Dworkin 1988:6).

However, being a feature of persons is no common denominator. The
concept has also been used as a property of collective units. As a matter of
fact, if its use in a biological context is excluded, the two remaining

* It is acknowledged that Elster’s own definition of the concept of autonomy is more specific.
See for example Elster (1983).
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principal meanings are the self-government of an institution and personal
freedom (The Oxford English Dictionary, 1989). This distinction is also
commonly made within the social sciences (Lane 1981, Lindley 1986, Lane
& Ersson 1987).

Individual autonomy, "the self-rule of the individual in society" (Lindley
1986:6) is a key concept within Western political thought, not least in
relation to central values connected to liberal democracy. Philosophers such
as Kant, Hume and Mill have written extensively on the matter (Lindley
1986).

Organizational autonomy, on the other hand, can be regarded as the
self-rule of organizations. Being autonomous is, according to Weber, a
condition where "the order governing the organization has been established
by its own members on their own authority, regardless of how this has
taken place in other respects” (Weber 1968:49f). It deals with "the ability
of organized collectives to control their own behaviour" (Lane 1977:247).

As a property of collectives, autonomy has been seen as a feature of
territorial units, such as regions and local authorities (Saunders 1980, Gurr
& King 1987, Appleton & Clark 1989). It has also been discussed in
functional terms as the autonomy of an administrative unit or a professional
group within a broader organization.

The concept is also central in the debate on, and the study of, the
independence of the state. The relative autonomy of the state has been a
matter of controversy, mainly within Marxist theory. The question concerns
the extent to which the state is and can be independent of the ruling class
and thereby be used as a tool for positive change. (See for example
Miliband 1969 and Poulanzas 1973. For an overview, see Saunders 1980.)
The autonomy of the state is also an important theme within the study of
international politics, but here focus is on the nation-state in relation to the
international community (Dunér 1977, 1979, Engberg & Lane 1980).

Further, the concept has also been used in a collective, but not
necessarily organizational sense, for example when describing the existing
or desired independence of a local community or of an ethnical minority
within a nation.



