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1 Introduction 

 

 Background 

Trade between the EU and the African, Caribbean and Pacific (ACP) states has its roots in the 

Yaoundé Convention of 1963. It created the base for the ACP states preferential access to the 

European market and also brought with it several tariff and duty related benefits for the ACP 

states.1 It was succeeded by the Yaoundé II and Lomé I-IV conventions. 

The World Trade Organization (WTO), founded in the beginning of 1995, made the 

Lomé IV Convention that was currently governing the EU – ACP relations incompatible with 

the new regulations in international trade law. These regulations required that if preferential 

market access was to take place, it had to take place under reciprocal forms.2 

Therefore, when drafting the agreement that was to follow Lomé IV, the Cotonou 

Partnership Agreement (CPA), it was decided that for the EU and the ACP to be able to fulfil 

their international obligations there was a need for a new, WTO-compatible, bilateral trade 

agreement between the ACP states and the EU.3  

The ACP countries received a waiver from the WTO which enabled them to enjoy 

continued non-reciprocal preferences during the negotiations of these new deals until the 1st 

of January 2008. On the 27th of September 2002, negotiations started on Economic 

Partnership Agreements (EPAs) between the then 15 member states of the EU, and the ACP 

states.4 What was new with the EPAs compared to the earlier relationship between the EU and 

the ACP states is that the EU no longer treated the ACP as one bloc. Instead, the ACP was 

split into different regional negotiating groups for the purpose of the EPAs.5 

 The negotiations were slower than expected and the deadline of the 1st of January 

2008 was approaching at a rapid pace. Any ACP state that had not signed an agreement 

before then would lose their preferential, non-reciprocal, access to the EU market. For the 

countries that signed an interim agreement before the deadline passed, the Market Access 

Regulation (MAR 1528/2007) was adopted, granting the signatories beneficial access to the 

European market.6 

                                                 
1 Brown, W, 2002, p. 42. 
2 Babarinde, O, in Babarinde, O & Faber, G (ed.), 2005, p. 21. 
3 CPA, Article 36(1). 
4 Babarinde, O, in Babarinde, O & Faber, G (ed.), 2005, p. 21. 
5 Morrissey, O, Milner, C & McKay, A, in Mold, A (red.), 2007, p. 199.  
6 Bilal, S, 2014. Accessed [2015-11-18]. 
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The target of this paper is the Southern African Development Community (SADC) 

EPA group which signed an EPA in July of 2014. The EPA governs the areas relating to trade 

in goods between the parties, and it is drafted on an outspoken basis of equal partnership, and 

has as one of its goals the promotion of regional integration in Southern Africa.7  

 

 Purpose 

The purpose of this paper is to review and examine the historical and existing trade relations 

between the EU and the SADC-EPA group from a developmental perspective. Our 

developmental perspective will primarily be based on the objectives regarding the support for 

regional integration contained within the agreements, and also how the policy space of the 

developing countries has been affected by the different agreements.  

We will also examine what legal framework these trade relations are bound by under 

international trade law.  

The focus of our analysis will be if the EPA constitutes an obstacle or an opportunity 

for fulfilling the SADC-EPA group’s agenda of regional integration in Southern Africa, and 

also to what extent the EPA limits the policy space for the contracting parties of the SADC-

EPA group.  

 

 Scope of the paper 

This paper will focus on the EPA regulating trade in goods between the EU and the SADC-

EPA group. Negotiations on this EPA were concluded in July of 2014, and it has just finished 

undergoing the process of legal scrubbing before being ratified and implemented. We chose to 

examine this EPA due to its actuality. We are aware of the fact that many other EPAs were 

being negotiated in the region at the same time, but covering all of them in one study would 

be too excessive.  

With regards to international trade law, a brief explanation of general WTO legislation 

and principles will be included within the scope of this paper. This will be followed by a 

review of the WTO principle of non-discrimination, and within this principle, the most-

favoured-nation principle. We will also examine the different possibilities to circumvent this 

principle. The rules regarding national treatment will be excluded, since they do not affect the 

topic of this paper. 

                                                 
7 EU-SADC EPA, Article 1(b). 
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With regards to the EPA we have chosen to review the provisions that were seen as 

the most contentious issues during negotiations. These contentious issues were the Rules of 

Origin (RoO), to which extent the SADC-EPA group were to liberalise their market, the rules 

governing agricultural safeguards, the provisions on export taxes, and the Most Favourable 

Nation (MFN) clause.8  

Due to the large scope of the EPA we have chosen to focus on the potential negative 

effects that it may have on regional integration, as well as its effect on the policy space of the 

SADC-EPA group.  

We are aware of the fact that the EU intended to negotiate on an EPA that also 

contained provisions regarding services and the so-called “Singapore Issues”9 and that a 

rendezvous clause has been added into the agreement on these matters. However, since the 

EPA currently only governs trade in goods, we have decided to exclude this from our study. 

 

 Methodology 

We have undertaken a case study in South Africa, based on the EPA between the EU and the 

SADC-EPA group. Our aim was to ascertain how trading relations can affect development 

issues, especially when these trading relations have an outspoken focus of regional integration 

and the integration of developing countries into the world economy based on their own 

choices.10  

Since we were based in South Africa, we had the opportunity to discuss the matter 

with a wide range of researchers who have had insight in Southern Africa’s trading history 

and its aim for regional integration. We have used these researchers’ knowledge and 

information more indirectly within the paper. They have helped us to consciously try to focus 

on what Africa wants with Africa, in terms of development and regional, as well as global, 

integration, rather than focusing on the EU's perspective of what type of development is best 

for Africa. The reason for this perspective is that we believe that it is more relevant to the 

purpose of our paper. 

We have applied a jurisprudential approach to our methodology. Jurisprudence is a 

wide concept, allowing different methods to analyse the legal framework. 

 Jurisprudence includes legal dogmatic method, history of law, sociology of law, and 

                                                 
8  See e.g. Wood, C, 2014. p. 2-4. Accessed [2015-11-01] Walker, A, 2009. Accessed [2015-11-03], Woolfrey, 

S, 2014. Accessed [2015-10-24] Banda, E & Tirolien, P, 2012, p.2. Accessed [2015-10-23] 
9 These issues refer to trade and investment, trade and competition policy, transparency in government 

procurement, and trade facilitation. So called because discussions on these issues took place in Singapore. 
10 EU-SADC EPA, Article 1(b)(c). 
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philosophy of law, as well as other terms of legal research.11 It could be said that all methods 

that are used to enhance knowledge of the law fits within the term jurisprudence, as long as it 

includes a legal perspective.12 

 We have set out to present what is to be seen as applicable law, with regards to world 

trade law, as well as to present the legal framework that binds the EU and the ACP states 

together. To do that, we have applied the legal dogmatic method. The method has its roots in 

examining the legal sources that are available in the legal system that is in focus.13 

 In the legal dogmatic research method the legal sources are analysed in a hierarchical 

fashion to reach an interpretation as close to what is deemed to be applicable law as possible. 

This demands that one consult sources which are higher up in the hierarchy first.14 In 

international law, however, there is in general no clear hierarchy of the sources. When more 

than one rule exists, the one to be used can be ascertained through applying either lex 

posterior or lex specialis, meaning that later sources take precedence over earlier ones, and 

that special sources take precedence over general sources.15 However, one exception to this is 

the application of general principles of law, since they are meant to be used to fill the void if 

no customary rule, convention, or treaty exists.16 

Since we in this paper are examining international trade law, we are using a different 

set of legal sources as compared to national law. This set of legal sources can be found within 

the Statute of the International Court of Justice (ICJ). This statute stipulates that the court 

shall, in accordance with international law, apply international conventions, international 

custom and general principles of law together with judicial decisions and doctrine.17 We are 

aware of the fact that the ICJ does not have any formal jurisdiction in international trade law, 

however the legal sources in remain the same.18 

 In order to examine international trade and the trading relations between the EU and 

the ACP states, we first turned to internationally binding treaties. We have had no need to 

consult customary law, and we have only in a minor extent consulted the general principles of 

law. Together with the consultation of treaties, we have based a larger part of our study and 

analysis on jurisprudential doctrine.  

                                                 
11 Olsen, L, 2004, p. 105. 
12 Sandgren, C, 2007, p. 39 
13 Kleineman, J, in Korling, F & Zamboni, M (ed.), 2013, p. 21. 
14 Ibid, p. 26. 
15 Thirlway, H, in Evans, M.D. (ed.), 2010, p. 113. 
16 Ibid, p. 114. 
17 Statute of the International Court of Justice, Article 38(1)(a-d). 
18 Bring, O, Mahmoudi, S & Wrange, P, 2014, p. 27-33. 
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We side with arguments made by Kleineman that doctrine is of great importance due 

to it being a legal source that can provide a more comprehensive analysis of the current legal 

situation. This is especially true in cases where there is a lack of a clear view or uniform 

interpretation when consulting legislative text, grounds for decisions, and statements made in 

preparatory works.19 

 Even though it might lack the position of a formal legal source, legal doctrine can 

contribute greatly through its scientific approach to law which might differ compared to the 

perspective of practitioners of law.20 

This argumentation is also supported by former Swedish justice Bertil Bengtsson who 

expresses that doctrine during the years, at least within its own field, has upgraded its 

importance as a legal source, often at the cost of preparatory works. It is argued that it makes 

more sense to pay attention to statements made by legal scholars who have spent much time 

and care on making deeper analyses, than on comments made by ministry officials in 

preparatory works.21  

 In addition to attempting to explain applicable law we also strive to make conclusions 

on what possible effects that the EPA may have with regards to regional integration, and to 

point out what we believe may constitute obstacles to the achievement of the outset goals and 

objectives of the EPA. This is known as a critical analysis of legal dogmatic research. To not 

only present what is law, but to also attempt at presenting where the law may be at fault, or 

alternative solutions to current law, through independent argumentation. One example where 

the application of a critical analysis of legal dogmatic research is useful is when the legislator 

or court of record has disregarded issues that should have been taken into account.22 

There have been critics, who argue that there is a clear separation between 

international law and international trade law. They are of the opinion that the WTO and its 

rules comprise its own legal order. However, the separation between these two systems is not 

as clear as some critics may think. The WTO is a treaty signed by its members, and within 

that context, the WTO is a part of international law.23 

 

 Material 

With regard to our chosen topic and the purpose of our paper, we have tried to identify what 

                                                 
19 Kleineman, J, in Korling, F & Zamboni, M, 2013, p. 33. 
20 Ibid., p. 35. 
21 Bengtsson, B, 2002, p.15-16. 
22 Kleineman, J, in Korling, F & Zamboni, M, 2013, p. 39. 
23 Lester, S, Mercurio, B & Davies, A, 2012, p. 91. 
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legal institutions and what international treaties there are, that regulate international trade. We 

have addressed the relevant treaties within the WTO and some of the official documents 

published by the WTO, as well as literature and articles covering world trade law, to present 

what is estimated as applicable law within the field of international trade.  

We have knowingly only presented fragments of case law from the WTO Dispute 

Settlement Bodies (DSB), since we don't believe that there has been enough room nor 

relevance to present cases in a wider way in this study.  

 When it comes to examining the foundation and history of the trading relations 

between the EU and the ACP states we have gone through the early conventions together with 

doctrine covering the field. Furthermore we have tried to present how these trade relations 

changed with the introduction of the WTO, and also with the following drafting of the CPA 

which demanded new bilateral trading arrangements to be reached through an EPA. 

 We have studied and analysed the EPA through a development perspective which we 

have based on the preamble to, and articles of, both the CPA and the EPA. This has been 

complemented with perspectives from authors who have studied and analysed the 

negotiations up close. 

We have tried to stay critical to the material we refer to. In some cases we have used 

some sources more extensively than we would have preferred, in those cases we have had 

issues with finding complementing sources, but have perceived the sources as reliable. The 

sources in question are Dr. A. Diouf’s interpretation of Article XXIV of the General 

Agreement on Tariffs and Trade (GATT) 94, and the Directorate General of External Policies’ 

report on the ACP states’ positions on the EPAs.  

With regards to the former, it is the legal interpretation of the Article that has had the 

most impact during any of the EPA negotiations and resulted in concessions being made from 

the EU. Because of that we believe that it could have had impact on the other negotiations as 

well. With regards to the latter, it is a compilation of the positions of the different countries’ 

opinions of the EPAs. Due to it being produced for the European Parliament, we find it to be a 

credible source.  

We are aware of the fact that due to the political nature of the subject, some of the cited 

authors have a strong personal opinion of the matter at hand. We have therefore weighed 

sources and articles against each other to ascertain what is to be viewed as fact and what is to 

be viewed as personal opinion, to enable the exclusion of the latter from our paper. 
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 Disposition and intended readership 

This paper will be structured in a way that it first gives the reader a brief introduction to the 

history and foundation of the WTO. In our view, this is needed to understand the scope of the 

WTO and in what way it governs the international trade landscape. In addition to this, some 

of the main principles of world trade law, and the possible exemptions from these, will be 

presented. This is important to understand the issues that may arise when countries with 

development needs enter into agreements with already developed countries. 

 The presentation of the WTO will be followed by an overview of the historical trade 

relations between Europe and the ACP leading up to present day. We feel that this enables the 

reader to gain an understanding of the changes that this relationship has undergone, which we 

would argue aids in the creation of an opinion on the subject. 

 After this the paper examines regional integration, due to it being one of the main aims 

of our purpose. We have aimed to explain what it is in general, what it is in Africa, and what 

it is in the EPAs. This segment ties in with examples of what different expectations the parties 

had on the EPA negotiations. 

 The paper then examines the legal framework and institutions of the EPA, and what 

the main contentious issues were during the negotiations. We also examine whether or not 

there were alternatives to the EPA for the countries in the SADC-EPA group. This segment 

will, in the same way as the historical overview does, help the reader to create an opinion on 

the different issues. 

 In our concluding analysis, we will discuss if the finalisation of the EPA constitutes an 

obstacle or an opportunity for the development of the SADC-EPA group due to its perceived 

benefits in contrast to the possible limitations it has on policy space for the African countries. 

 The intended readership for this paper is someone who is acquainted with international 

law and treaties, but a novice on the subject at hand. We do however also hope that 

individuals who are familiar with the subject will gain something from our concluding 

analysis. 

 

2 The World Trade Organization  

 History of the World Trade Organization 

The ideas of accommodating the rules of world trade under the same umbrella have a long 

history. Since the end of World War II, there have been three institutions that have governed 
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and created guidelines on global trade and the economy of the world. These three are the 

WTO, the International monetary fund (IMF) and the World Bank. 

 The foundation of the WTO is based on the General Agreement on Tariffs and Trade 

of 1947 (GATT 47), which still regulates the actions of the WTO to some extent. In the 

Agreement Establishing the World Trade Organization (WTO Agreement) it is declared that: 

 

“…the WTO shall be guided by the decisions, procedures and customary practices followed 

by the Contracting Parties to GATT 1947 and the bodies established in the framework of 

GATT 1947.”24 

 

The WTO Agreement was completed and signed in Marrakesh in April 1994 by 76 

contracting parties and entered into force on the 1st of January 1995. With its creation the 

GATT 47 was revised and became GATT 94. Today the WTO consists of 161 member states, 

of which about two thirds are developing countries.25  

The WTO is a member-driven organisation and should not be seen as a supranational 

organisation, nor some form of global parliament. Its working process has been called 

democratic, where the multilateral trade agreements are based on unanimous decisions 

between sovereign and equal states.26 

 The WTO is established through a binding treaty which makes up its own legal 

person, with its own legal force.27 The treaty also provides the WTO with all the necessary 

benefits and protections it might need to exercise its functions.28 All countries of the SADC-

EPA group were early entrants to the WTO, ranging from the 1st of January 1995, to the 23rd 

of November 1996.29 

  

 The Foundation of the WTO 

There are first and foremost three main objectives of the WTO. First, and above all, the WTO 

is a negotiating forum.30 This should be read in the light of the fact that the WTO was 

                                                 
24 WTO Agreement, Article XVI:1. 
25 Understanding the WTO, 2015, p. 93. 
26 Lester, S, Mercurio, B & Davies, A, 2012, p. 55. 
27 WTO Agreement, Article VIII:1. 
28 Ibid., Article VIII:2.  
29 Information about the WTO members and their date of accession available at 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm. Accessed [2015-11-15]. 
30 WTO Agreement, Article III:2. 
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founded on negotiations, and that future trade related issues should be resolved between 

members through negotiations insofar that it is possible.31  

Secondly, the WTO also provides the international trade community with its own set of 

rules, which are a cornerstone in international agreements. If everyone acts transparently and 

in accordance with the agreements that provide the legal framework for international trade, 

everyone will know what is expected from them.32 A result of this is that the common level of 

understanding and transparency will be high.  

Thirdly, the WTO also provides dispute settlement.33 When it comes to resolving 

conflicting interests between the contracting members of the WTO, it is believed that this 

should be done through neutral procedures which spring from the above mentioned set of 

rules that the conflicting parties have agreed upon.34 

 

3 Legal principles of the WTO 

 Principles of WTO law 

In addition to the general objectives of the WTO there are also another set of important 

principles that guide the global trading system. These are the principles non-discrimination, 

the principle of freer trade, fair competition, and special treatment for sustainable 

development for developing countries.35 The principle of freer trade relates to the removal of 

barriers to trade, such as customs duties and tariffs, and measures having equivalent effect to 

this.36 With regards to fair competition, it is to be understood as certain forms of protectionist 

behaviour being allowed, under limited circumstances. The system, however, is devoted to 

creating rules that ascertains fair and undistorted competition.37 Since the majority of the 

members are developing countries, different agreements within the WTO contains provisions 

to allow members to treat developing countries better than developed countries.38 

 

                                                 
31 Understanding the WTO, 2015, p. 9. 
32 Ibid., p. 9-10. 
33 WTO Agreement, Article III:3.  
34 Understanding the WTO, 2015, p. 10. 
35 Lester, S, Mercurio, B & Davies, A, 2012, p. 64. 
36 Understanding the WTO, 2015, p. 11. 
37 Ibid., p.12. 
38 Ibid., p.93. 
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3.1.1 Principle of non-discrimination 

The elimination of discriminatory treatment in international trade relations is proclaimed by 

the WTO as one of the two primary means by which the objectives of the WTO may be 

attained.39 There is a firm belief that discrimination in global trade relations is bad for 

everyone involved, according to the philosophy of comparative advantage.40 Discrimination 

creates space in the market for goods which are of lower quality, yet still retaining a higher 

price. Therefore, with regards to the price and quality effectiveness of products, striving 

towards a non-discriminatory trade environment remains a key issue for the WTO.41  

 Non-discrimination is expressed through two obligations under WTO law, the MFN 

treatment42 and national treatment43.  

The principle of MFN guarantees that all WTO members are treated equally. It is one 

of the most important legal features in the field of international trade law and it is set up 

solely as a responsibility of non-discrimination.44 What this means is that to be compliant 

with the WTO agreements, contracting parties are not allowed to discriminate between their 

trading partners within the WTO.45 In other words, you must treat other contracting members 

at least as well as you treat your most favoured trading partner.46  

The importance of the principle of MFN treatment is reinforced by the Appellate 

Body, one of the DSBs of the WTO, which observed in EC – Tariff Preferences: 

 

“…it is well settled that the MFN treatment obligation set out in Article I:1 of the GATT 94 is 

a cornerstone of the GATT and one of the pillars of the WTO trading system.”47  

 

The Appellate Body also stated that: 

 

                                                 
39 WTO Agreement, Preamble. 
40 The theory of comparative advantage states that a country can benefit by importing a product, even though it 

can produce it at a lower cost. This supports the notion that free trade between countries is preferable even 

though one partner holds the absolute advantage in all areas of production. For further reading, see: 

Maneschi, A, 1998. 
41 van den Bossche, P & Zdouc, W, 2013, p. 315. 
42 GATT 94, Article I. 
43 Ibid., Article III. 
44 Lester, S, Mercurio, B & Davies, A, 2012, p. 309. 
45 Understanding the WTO, 2015, p. 10. 
46 Lester, S, Mercurio, B & Davies, A, 2012, p. 309. 
47 EC – Tariff Preferences, Appellate Body Report, 2004, para. 101. See also, Canada –Autos, Appellate Body 

Report, 2000, para. 69. 
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“…most-favoured-nation treatment in Article I of the GATT 1994 has been both central and 

essential to assuring the success of a global rules-based system for trade in goods.”48 

  

The principle of non-discrimination is based on the fact that sovereign states should be 

regarded as equals under international law, the issue with this statement is that it regards all 

nation states as having identical abilities.49 A system which is based on equality and equal 

abilities rather than on proportionality. This in turn leads to a one-size-fits-all interpretation of 

international rules. A possible result of this may be that states that are less integrated in the 

international market will have to adapt to rules imposed by states that are more integrated. 

 The general principle of MFN is manifested in Article I(1) in GATT 94, and it is 

meant to cover all risks of discriminating government measures that are not otherwise 

expressly allowed. The Article stipulates that: 

 

“[A]ny advantage, favour, privilege or immunity granted by any contracting party to any 

product originating in or destined for any other country shall be accorded immediately and 

unconditionally to the like product originating in or destined for the territories of all other 

contracting parties.”50 

 

What gives the general MFN principle its strong and central position in the system of 

international trade is the fact that it provides unconditional treatment for all members of the 

WTO. The result of this unconditional treatment is that when any member of the WTO 

removes barriers to trade by for example reducing tariffs or by offering more lenient Rules of 

Origin (RoO) as part of a negotiating round, that alteration in their trading pattern will then 

automatically apply to all other WTO members.51 

   

3.1.2 Exemptions from non-discrimination 

The international trade environment provides exemptions from the principle of non-

discrimination, in efforts to help promote regional trade. Those exemptions are mainly Article 

XXIV of GATT 94, Article V of the General Agreement on Trade in Services (GATS), and 

                                                 
48 US – Section 211 Appropriations Act, Appellate Body Report, 2002, para. 297. 
49 Ochieng, C, 2007, p. 374. 
50 GATT 94, Article I:1. 
51 Lester, S, Mercurio, B & Davies, A, 2012, p. 321. 
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the Decision of 28 November 1979 Differential and more favourable treatment reciprocity 

and fuller participation of developing countries (The Enabling Clause). 

The efforts to help promote regional trade is especially strived for when in pursuit of 

economic integration among a regional grouping of contracting parties in the WTO. The 

phrase most commonly used for these groupings are Regional Trade Agreement (RTA). 

RTAs mainly refer to efforts of regional economic integration where countries within a close 

geographic region and with adjacent borders form either a customs union or a Free Trade 

Agreement (FTA).52  

 Since the 1990s the growth rate of RTAs have been high, and they have in present day 

almost become more of a rule than an exception within the international trading landscape. 

Currently, there are 265 RTAs in force between WTO members.53 It is estimated that half of 

the world’s trade occur through RTAs.54  

The aim, when setting up an RTA, is to provide more favourable trading arrangements 

than those that already exist outside the RTA, and to increase the economic integration of the 

contracting parties. This becomes, in fact, a discriminatory treatment towards those of their 

trading partners that are members of the WTO, but not members of the RTA. 

 This discrimination can be allowed under certain circumstances, namely if the parties 

to the RTA establishes a customs union or a free-trade area between them.55 This possibility 

of an exception is quite contradicting with regards to the fact that the consensus in the WTO 

is that non-discrimination is the most prudent way to handle international trade arrangements.  

In GATT 94 it is stated that: 

 

“[T]he Members recognize the desirability of increasing freedom of trade by the 

development, through voluntary agreements, of closer integration between economies of the 

countries parties to such agreements.”56 

  

Thus, world trade law acknowledges the preferable gains of liberalising trade and the pursuit 

for economic integration between its Members, even if it is not taking place on a global level. 

In fact, quite a large amount of progress with regards to trade liberalisation is sometimes 

                                                 
52 van den Bossche, P & Zdouc, W, 2012, p. 648-649. 
53 https://www.wto.org/english/tratop_e/region_e/region_e.htm. Accessed [2015-12-15]. 
54 van den Bossche, P & Zdouc, W, 2012, p. 650. 
55 Ibid., p. 651. 
56 GATT 94, Article XXIV(4). 
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easier made on a regional level.57 One argument that could be made for the benefits of 

regional integration is that it is easier to harmonise trade between regional blocs, which in 

turn would lead to trade liberalisation being able to grow at a more rapid pace. With many 

different regions doing this it will, in turn, affect the global liberalisation in a positive way. 

 In addition to the economic reasons for RTAs it is important to remember that there 

are also political incentives for engaging in deeper economic integration. One case for 

integration based on political reason can be exemplified with the post-world war unification 

of Europe, with the Council of Europe stating that unity in Europe was required to achieve 

unity in the world and to avoid another world war.58 

In the following section we will address the legal framework for the exemption from 

the general principle of MFN treatment with regards to trade in goods. 

  

3.1.3 Article XXIV in GATT 94 

The most common, and somewhat controversial, exemption to the MFN principle is Article 

XXIV of GATT 94. Under this Article, members of the WTO are allowed to establish RTAs 

between each other, under the condition that the requirements set up under the provisions of 

the Article are met.  

The provisions permit the contracting parties to either create a customs union, a free 

trade area, or an interim agreement leading up to one of the above, which contain trade rules 

that only apply to the members within the RTA.59 Without the expressed exemption under 

Article XXIV of GATT 94, these measures would violate the MFN principle and in extension 

lack compliance with world trade law.60 

 In 1994, the WTO released a complement to Article XXIV of GATT 94, where the 

WTO reaffirmed the Articles scope, and aimed to make the interpretation easier.  

 

“…the purpose of regional trade agreements should be to facilitate trade between the 

constituent territories and not to raise barriers to the trade of other Members with such 

territories: And that in their formation or enlargement the parties to them should to the 

greatest possible extent avoid creating adverse effects on the trade of other Members.”61 

  

                                                 
57 van den Bossche, P & Zdouc, W, 2012, p. 651. 
58 Griffiths, R, 2000, p. 45. 
59 GATT 94, Article XXIV(5). 
60 Lester, S, Mercurio, B & Davies, A, 2012, p. 329. 
61 Understanding on the Interpretation of Article XXIV, Preamble. 
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There are two obligations that must be fulfilled to ascertain if a measure, which would 

otherwise be non-compliant with GATT 94, can be legally acceptable under Article XXIV. 

Firstly, the measure must be introduced upon the creation of a customs union or a free trade 

area. This fulfils the obligations under Article XXIV(8)(a)(b) and Article XXIV(5)(a)(b)(c) of 

GATT 94. Secondly, the creation of the customs union or free trade area in question would be 

prevented if the discriminatory measure was not allowed.62  

Article XXIV(5)(a)(b) of GATT 94 contains provisions for third-party protection with 

regards to a customs union, a free trade area or an interim agreement leading up to any one of 

those. The provision states that the trade barriers for third parties are not allowed to be higher 

or more restrictive than they were prior to the formation of the newly created RTAs. Thus, the 

provision demands that the formation of customs unions or free trade areas shall not have a 

negative impact on liberalisation with regards to third parties or to global trade.  

In subparagraph (c) it is stated that if two parties have entered into an interim 

agreement, it shall be concluded into a customs union or a free trade area within a reasonable 

length of time. 

This brings us to the definition of a customs union and a free trade area, which can be 

found in Article XXIV(8) of GATT 94. The Article first states that: 

 

“A customs union shall be understood to mean the substitution of a single customs territory 

for two or more customs territories so that 

i. duties and other restrictive regulations of commerce … are eliminated with respect to 

substantially all the trade between the constituent territories of the union or at least with 

respect to substantially all the trade in products originating in such territories, and 

ii. substantially the same duties and other regulations of commerce are applied by each of the 

members of the union to the trade of territories not included in the union.”63 

  

This provision should be interpreted as such that it sets up one obligation for the internal trade 

between members and a second obligation for the external trade towards third parties. The 

definition of a free-trade area is: 

 

“A free-trade area shall be understood to mean a group of two or more customs territories in 

which the duties and other restrictive regulations of commerce … are eliminated on 

                                                 
62 van den Bossche, P & Zdouc, W, 2012, p. 652 and p. 660. 
63 GATT 94, Article XXIV(8)(a). 
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substantially all the trade between the constituent territories in products originating in such 

territories.”64 

  

What separates a customs union from a FTA is that the latter only sets up an internal standard 

for the trade between the members of the FTA, but there is no common obligation for the 

trade against third parties, which is the case of a customs union. 

As can be seen from these provisions there are three obligations that have to be met 

when conducting an RTA. Firstly, it has to be shown that the creation of the RTA does not 

increase trade distortion towards WTO members who are outside the RTA. Thus, the 

premises for trade is not allowed to be worsened for non-members of the RTA after it has 

come into force. Secondly, tariffs, duties and other barriers to trade must be eliminated with 

respect to “substantially all the trade” between the parties, since the WTO strives for 

increasing liberalisation. Thirdly, the elimination of these trade barriers must take place 

within a reasonable length of time.  

The key issues from a legal perspective with regards to these obligations, is the 

interpretation of “substantially all the trade” and how long a “reasonable length of time” is. 

There is no existing common interpretation on these aspects. With regards to substantially all 

the trade, the only consensus of interpretation is that there is none.65  

 

3.1.3.1 Substantially all the trade 

As above mentioned, the only consensus about Article XXIV of GATT 94 is that it is vague 

and difficult to interpret. During the years it has been met with much criticism, especially 

since the Article clearly deviates from the general principle of MFN-treatment.66  

There has never existed a common interpretation among the members of the WTO on 

the meaning of “substantially all the trade”, and yet today after 50 years of GATT, the issue 

have never been raised directly in a dispute settlement.67  

Although the issue regarding the interpretation of substantially all the trade has not 

been raised directly by the DSB, both the Panel and the Appellate body have addressed the 

issue, and supported the above mentioned, by the following statements: 

 

                                                 
64 Ibid., Article XXIV(8)(b). 
65 Diouf, A, 2009, para. 22 & 24. 
66 Trommer, S, 2014, p. 10. 
67 Lester, S, Mercurio, B & Davies, A, 2012, p. 346. 
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“We are aware that GATT Contracting Parties and WTO Members have never reached 

agreement on the interpretation of the term “substantially” in the context of Article 

XXIV:8”68 

 

“Neither the GATT Contracting Parties nor WTO members have ever reached an agreement 

on the interpretation of the term “substantially” in this provision.”69 

 

“…it is clear that ‘substantially all the trade’ is not the same as all the trade, and also that 

‘substantially all the trade’ is something considerably more than merely some of the trade.”70 

 

With these statements from the DSB, which show a clear lack of a common interpretation of 

the provisions in the Article, it remains for the jurisprudence to analyse how “substantially all 

the trade” should be interpreted.  

One reached conclusion is that the provisions refer to somewhere in-between 50 to 99 

per cent market liberalisation to be compliant with WTO rules.71 Ochieng argues that the lack 

of a joint interpretation on such a vague legal obligation is problematic.72 This is supported by 

Trommer, who writes that the inconclusiveness of the article is counterintuitive, with regards 

to the fact that GATT 94 is structured around the principle of non-discrimination.73 

 

3.1.3.2 Reasonable length of time  

The definition of the term “reasonable length of time” has been mired in the same amount of 

confusion as the term “substantially all the trade”, due to there being no finalised set 

interpretation for it either. However, the complement to Article XXIV of GATT 94 

established a more common understanding of the timeframe at hand, stating that: 

 

“The “reasonable length of time” referred to in paragraph 5(c) of Article XXIV should 

exceed 10 years only in exceptional cases. In cases where Members parties to an interim 

agreement believe that 10 years would be insufficient they shall provide a full explanation to 

the Council for Trade in Goods of the need for a longer period.”74 

                                                 
68 Turkey - Textiles, Panel Report, 1999, para. 9.148. 
69 Turkey - Textiles, Appellate Body Report, 1999, para. 48. 
70 Ibid. 
71 Diouf, A, 2009, para. 33. 
72 Ochieng, C, 2007, p. 376-377. 
73 Trommer, S, 2014, p. 10. 
74 Understanding of the Interpretation of Article XXIV, para. 3. 
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By bringing some clarity on the matter through this complement to the Article, the 

international community has taken responsibility and reached an agreement on what could be 

viewed as a benchmark for what constitutes a reasonable length of time. 

According to Ochieng, nothing that has taken place in practice makes it unreasonable 

to view a reasonable length of time to span between 10 to 18 years.75 This also finds support 

in a working paper made by the WTO which shows that over 30 per cent of RTAs have a 

longer transition period than 10 years.76 Since practice between members has made longer 

transition periods than 10 years a common occurrence, one could argue that this customary 

behaviour should be seen as being higher in the hierarchy according to the principle of lex 

posterior. 

It can now be concluded that it has been in the international community’s interest to 

create room for exemptions from the general MFN-principle in order to enhance regional 

integration and trade, which in turn will benefit global liberalisation. As can be seen from the 

two unspecified requirements in Article XXIV of GATT 94, a common interpretation has 

been difficult to reach between the parties to the agreement.  

From a legal perspective it would have been beneficial during drafting of the Article to 

also provide more understanding of how it was to be interpreted, considering that even 60 

years later, a consensus has not been reached.  

 

3.1.4 The Enabling Clause 

Another exemption from the principle of non-discrimination, with regards to trade in goods, is 

the Enabling Clause. It creates the possibility for contracting parties of the WTO to give 

preferential market access to developing countries77 without having regard to the MFN 

principle of Article I(1) in GATT 94.78  

It is however still of importance that this granting of preferential access does not 

discriminate between developing countries. Article 2(a) and 3(c) refers to developing 

countries, and the Appellate Body of the WTO has held that all beneficiaries under the 

Enabling Clause are to be able to enjoy identical tariff treatment if they have a need, to which 

                                                 
75 Ochieng, C, 2007, p. 368. 
76 Crawford, J, 2012, p. 24. 
77 The WTO has no own definition of what constitutes a developing country. It is up to the Member Countries of 

the WTO to announce whether or not they view themselves as developing. This does not mean that they are 

automatically applicable for the benefits given to developing countries, due to the possibility for other 

Member Countries to challenge their status. However, both the IMF and the World Bank have their own 

definition of developing countries, which often serve as guidelines. 
78 The Enabling Clause, Article I. 
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the preferential treatment can respond.79 This would mean that the special treatment awarded 

to the states in question cannot be allowed to differ between them.  

 The requirements that must be met when forming RTAs under the Enabling Clause are 

less strict and not as specified in comparison to the obligations under Article XXIV of GATT 

94. There are no actual qualifications that must be met under the Enabling Clause that could 

be compared to the conditions required to comply with Article XXIV of GATT 94. 80 

Paragraph 3 of the Enabling Clause sets up the scope and purpose of this special and 

differential treatment for developing countries: 

 

“Any differential and more favourable treatment provided under this clause: 

a. shall be designed to facilitate and promote trade of developing countries and not to 

raise barriers to or create undue difficulties for the trade of any other contracting parties; 

b. shall not constitute an impediment to the reduction or elimination of tariffs and other 

restrictions to trade on a most-favoured-nation basis; 

c. shall in case of such treatment accorded by developed contracting parties to 

developing countries be designed and, if necessary, modified to respond positively to 

development, financial and trade needs for developing countries.”81  

 

Furthermore, the Enabling clause has a clear focus on the developing aspects of world trade. 

It states that developed countries offering market access to developing countries cannot 

demand reciprocity from them, nor can the developing countries be expected to act 

inconsistently with their own individual development, financial, and trade needs.82  

 Thus, the purpose of the Enabling Clause could clearly be viewed as being an attempt 

to even out the inequality that exists between different development stages between actors in 

the international trade community. One could argue that the reasons behind the exemption to 

non-discrimination through the Enabling Clause is based on the fact that equal treatment of 

states that are unequal would be unfair. 

 We have now outlined the legal framework for how a RTA, with regards to trade in 

goods, can be in compliance with WTO rules and principles. We will now present the 

historical trade relationship between Europe and the Sub-Saharan African states, which has 

had its roots in bilateral, non-reciprocal, conventions for close to 60 years. The change in the 

                                                 
79 Grossman, G, Sykes, A, 2005, p.52. Accessed [2015-11-09] 
80 van den Bossche, P & Zdouc, W, 2012, s. 664. 
81 The Enabling Clause, para. 3. 
82 Ibid., para. 5. 
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international trade environment that came with the creation of the WTO resulted in a demand 

for a change to this relationship. 

 

4 History of EU-ACP trade relations 

 The Yaoundé I Convention 

The first convention regarding trade in goods between Europe and ACP was signed in 

Yaoundé in 1963. In the preamble of the first Yaoundé Convention it is stated that the goal of 

the Convention is co-operation on a level of absolute equality and friendly relations, aiming to 

develop economic relations between the parties, with a desire of further industrialisation and 

diversification of the economies of the African states to strengthen their economic 

independence. It also states the awareness of the importance of developing intra-African trade 

and co-operation as well as the international trade.83 

 The main effect of the Yaoundé Convention with regards to trade for the African 

countries can be read in Articles 2 to 4. In broad strokes these articles stipulated that the 

European countries were to give free, albeit reciprocal84, market access to goods originating in 

the Associated States85, to establish a common customs tariff on imports from third countries 

on goods similar to those imported from the African countries86, and that the African 

countries were allowed to raise tariffs or undertake measures of equivalent effect for the 

benefit of development needs and industrialisation.87 The requisite for these protective 

measures was that the African countries treated each member state of the European Economic 

Community (EEC) equally, completely without both direct and indirect discrimination.88 

 

 The Yaoundé II Convention 

The results of the Yaoundé II Convention, signed in 1969, were similar to the former 

convention, with the main difference being the removal of the EECs appliance of the common 

customs tariff on third countries. The reason for this being that it was discriminatory towards 

non-African developing countries.89  

                                                 
83 Yaoundé I Convention, Preamble. 
84 Ibid., Article 3(1). 
85 Ibid., Article 2(1). 
86 Ibid., Article 2(2). 
87 Ibid., Article 3(2). 
88 Ibid., Article 4(1). 
89 Sissoko, M, Osuji, L, Cheng, W, 1998, p. 8. 
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Since this customs tariff protected the African states from most competition, the 

removal of the same resulted in a lowered export rate from the African states to the EEC.90  

On January 1st 1973 three additional countries91 joined the EEC, and the accession 

treaty opened up for the former colonies and dependencies of the United Kingdom to create a 

relationship with the EEC. These countries joined together to create the ACP, and 

negotiations between these groups and the EEC resulted in the first Lomé Convention. 

 

 The Lomé I Convention 

The first Lomé Convention, signed in 1975, had its inception in the post-colonial Yaoundé 

Convention. It established a free trade regime through reducing tariff and non-tariff barriers 

between the ACP countries and the EEC. It was not based on unilateral economic aid from 

one state to another, instead it was a formalised agreement between two sovereign groups of 

states – the EEC and the ACP-states cooperating within a common and firm institutional 

structure.92 In the preamble to the Lomé I Convention it is stated that the EEC and the ACP 

states were: 

 

" ... anxious to establish, on the basis of complete equality between partners ... intensify their 

efforts together for the economic development and social progress of the ACP-States ... 

resolved to establish a new model for relations between developed and developing states."93 

 

With regards to trade between the parties, the convention stipulates that: 

 

"Products originating in the ACP States shall be imported into the Community free of customs 

duties and charges having equivalent effect ...”94  

 

The non-reciprocity of the Lomé Convention was declared in Article 7 of the Convention 

which stated that the ACP-states were under no obligation to correspond duty-free quota-free 

market access towards the EEC: 

 

                                                 
90 Ibid., p. 16. 
91 Ireland, Denmark and the United Kingdom. 
92 Brown, W, 2002, p. 3. 
93 Lomé I Convention, Preamble. 
94 Ibid., Article 2. 
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“In view of their present development needs, the ACP States shall not be required for the 

duration of this Convention to assume … obligations corresponding to the commitment 

entered into by the Community…”95 

 

The free market access offered to the ACP states did however not extend wholly to products 

within the purview of the EEC’s Common Agricultural Policy (CAP). Some of the products 

covered by the CAP were governed by quotas, others by limitations based on seasonal 

availability.96 

 What can be seen when comparing the Yaoundé Conventions with the Lomé I 

Convention is the introduction of non-reciprocity on market access. Another difference is the 

removal of the EECs Common External Tariff (CET) towards other developing countries, and 

a clearer provision regarding the exclusion of free market access for ACP products covered by 

the EUs CAP.   

 

 The Lomé II Convention 

Although extensive and quite ground-breaking for its time, the Lomé I Convention did not 

live up to the expectations that the ACP states had placed on it.97  

When time came for the negotiations of Lomé II, the ACP states therefore requested 

major changes in the Convention ranging from completely free access to the European 

market, including goods covered by the CAP, to an increase in European aid per capita to the 

ACP states.98 The EEC, on the other hand, aimed for the introduction of a human rights clause 

and, due to worries about a decline in the African mining sector, a system to stimulate 

mining.99  

Without concessions on most of the ACPs wishes, the most instrumental change that 

the Lomé II convention brought with it can be seen in Article 49 of the Convention, which 

stated that: 

 

"With a view to contributing ... for the development of the ACP states whose economies are 

dependent on the mining sector ... a system shall be established to assist these states..."100  

                                                 
95 Ibid., Article 7. 
96 Brown, W, 2002, p. 61. 
97 Moss, J, 1982, p. 841-842. 
98 Brown W, 2002, p. 64. 
99 Ibid., p. 65. 
100 Lomé II Convention, Article 49. 
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In the end, the Convention remained mostly intact when compared to its predecessor. With 

regards to the human rights clause, the ACP argued that if a clause was to be introduced it 

would have to go both ways. This would mean that the ACP states would have the ability to 

question administrative and legal abuse committed in Europe. Ultimately, the negotiations 

regarding the human rights clause were ended without introducing it into the Convention.101 

 

 The Lomé III and IV Conventions  

While the Lomé II negotiations brought rather minor changes to the relationship between the 

ACP and the EEC, its two successors did the opposite. The requested reforms from the ACP-

states continued to be vast, ranging from the reduction of the remaining tariff and non-tariff 

barriers, to access to European food and agricultural surpluses at preferential prices.102 

Even though the ACPs demands were set high, they started their side of negotiations 

on the defensive by stating that if they were to have their acquired rights diminished, they 

wanted to be compensated.103 

The EEC focused on reforming their aid policy, making it based on dialogue as 

opposed to the previous system where the ACP reported to the European Commission what 

projects they wanted funded. This change was met with resistance by the ACP states, but 

ultimately got carried through.104  

Compared to the goals set out in the preamble to the Lomé I Convention, which 

expressed the goal of equality in partnership and focus on development, the preamble to 

Lomé IV set a different tone. It stated, among other things, that the parties were: 

 

“Concerned about the serious deterioration in the trade performance of the ACP States in 

recent years … that special attention must be paid to … the development of trade … that it is 

also essential to ensure that all the instruments provided for in the Convention are used in an 

effective, coordinated and consistent manner.”105 

  

The EEC was reluctant to increase the ACP-states market access and to generally agree to 

their requests. An example of the EEC’s view on this matter can be found in a statement from 

                                                 
101 ODI Briefing Paper, 1980, p. 2. 
102 Hill, T, 1985, p. 668-669. 
103 Ibid., p. 670. 
104 Brown, W, 2002, p. 69. 
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Lorenzo Natali, Vice-President of the Commission. In a Bulletin of the European 

Commission, he appealed to the ACP-state negotiators not to seek additions to the Convention 

as a means to solve issues which were larger than the EEC-ACP relations. With regards to 

trade, he implied that the minor improvement had to do with the lack of competitiveness of 

the ACP countries rather than the text in the Convention.106 

Even though the Lomé conventions, especially at the outset, were focused on the 

development of the trade for the ACP-states, figures show that the Agreement did not have its 

expected result. Ranging from the years 1970-2000, the ACP’s percentage of the European 

market had halved while the exports from the European market to the ACP had grown 

continuously.107 

 

 The Cotonou Partnership Agreement 

For the entire span of the Lomé conventions, the ACP-states enjoyed non-reciprocal access to 

the European market. However, with the creation of the WTO and the new set of international 

trade rules, the non-reciprocal regime of the Lomé conventions was deemed as 

discriminatory. The non-reciprocity was challenged by developing states in Latin America, 

through a complaint to the WTO regarding banana imports, on the grounds that African 

countries exported to the European market free of charge, while other countries had to pay 

import duties.108 

Therefore, due to pressure from the WTO, there was a need for the EU and ACP to 

create an agreement in which they could conform to the WTO rules.109 This lead to a 

provision in the CPA which stated that: 

 

"...the Parties agree to conclude new World Trade Organisation (WTO) compatible trading 

arrangements, removing progressively barriers to trade between them and enhancing 

cooperation in all areas relevant to trade."110  

 

These WTO-compatible agreements were the EPAs. Article 37(7) reiterates that the main aim 

of these agreements is the progressive removal of trade barriers between the Parties, in order 

                                                 
106 Bulletin of the European Communities, 1988, p. 14. 
107 Farrell, M, 2005, p. 268. 
108 Further reading regarding the Bananas case can be found at the WTO’s website, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm, Accessed [2015-11-24] 
109 Babarinde, O, in Babarinde, O & Faber, G (ed.), 2005, p. 8. 
110 CPA, Article 36(1). 
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to conform to world trade law, and that Europe’s aim was to improve on current market 

access for the ACP countries.111 

 According to Article 36(3), in order to ease into the transition of market liberalisation 

on part of the ACP, the non-reciprocal agreements under the Lomé Conventions were to 

remain in place for the ACP-states during the preparatory period with an end date of 31 

December 2007.112 

 If the ACP-states wanted to continue enjoying duty free, quota free market access 

after that period, they were required to sign an EPA, essentially a FTA which is in conformity 

with the rules of the WTO, a goal to which negotiations were to be started in September 

2002.113 The objectives of the CPA can be seen clearly in its preamble, stating the parties’: 

 

“…commitment to work together towards the achievement of the objectives of poverty 

eradication, sustainable development and the gradual integration of the ACP countries into 

the world economy.”114  

 

During the EPA negotiations, the EU no longer treated the ACP as one bloc.115 At the outset 

of the negotiations, the ACP countries were divided into six different groups: ECOWAS, 

ESA, SADC, CEMAC, CARIFORUM, and the Pacific group.116  

Before examining the EPA, we find it important to examine the potential benefits of 

regional economic integration, since one of the main objectives of the EPA between the EU 

and the SADC-EPA group is to strengthen the existing regional integration initiatives.117 

 

5 Regional economic integration 

 Introduction to regional economic integration 

According to the European Bank for Reconstruction and Development (EBRD), regional 

economic integration can bring a wide range of benefits to the countries undertaking it. The 

EBRD states that the removal of trade barriers between countries has the potential to stimulate 

trade and improve the range of choices for customers. Thus, the regionalisation between 

                                                 
111 Ibid., Article 37(7). 
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113 Ibid., Article 37(1). 
114 Ibid., Preamble. 
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countries can increase the size of a potential market, which benefits producers. It also can 

increase competition, which in turn benefits customers. Lastly, and quite importantly in the 

case of the ACP states, regional economic integration can have an invigorating effect on the 

economic and political institutions of a country.118  

Regional economic integration is not merely the liberalisation of trade between 

countries, it can range from a harmonised set of standards to a common goal for 

macroeconomic evolution between countries.119  

In this paper we focus on regional integration agreements120. These usually follow a 

linear model, with the first step being liberalising trade towards members of the regional 

scheme, and retaining tariffs towards countries outside the agreement. This is usually 

followed by establishing a customs union, which means a common set of tariffs against the 

non-members, and free trade between the members of the customs union. After this the 

general aim is to establish a common market, which in turn leads to free movement of 

production, goods and services.121  

The EU is, with regards to regional economic integration, one of the most, if not the 

most, successful project of regional integration in the world.122 From a Coal and Steel union 

in 1951, made up of 6 countries, it transitioned into a free trade area, a customs union, a 

common market, a monetary union, and a single currency among 19 of the 28 member states 

over a period of 60 years. Due to its success, the EU method of regional integration is 

regarded as the model for linear integration.123 

 With regards to Africa, regional integration initiatives have been important for 

development since the independence of the many different nations.124 The main reason for the 

importance of the regional integration in Africa, and especially in the Sub-Saharan region of 

Africa, is that it contains a cluster of small economies which in turn do not encourage large 

amounts of foreign investments.  

 

                                                 
118 Transition Report 2012, Regional trade integration: benefits and challenges, 2012. Accessed [2015-12-16} 
119 Regional Integration and Human Development: A Pathway for Africa, 2011, p. 9.  
120 By regional integration agreements, we mean agreements that have as a part of their objectives to achieve 

economic integration between different states. 
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 Regional Economic Communities in Africa 

One obstacle for regional integration in Africa is the multitude of different Regional 

Economic Communities (REC) that already exist. The reason for it being an obstacle is that 

many of the states are members to more than one REC. The Treaty establishing the African 

Economic Community (Abuja Treaty), states in Article 4(2) as one of its main objectives to 

strengthen the existing RECs, and to create others where they do not already exist. Article 

6(2)(c) of the Abuja Treaty states that, among other things, creating a customs union within 

these RECs is one of its long-term objectives.  

There are 14 RECs within Africa, out of which most have overlapping memberships – 

that is to say, many of the countries belong to two or more groupings.125 Only in Southern and 

Eastern Africa there are four RECs, namely COMESA, EAC, SACU and SADC, with many 

of the member state having overlapping memberships, see Figure 1. 

 

Figure 1*: 

 

*Source – Humphrey, M, Lessons from the SADC EPA Negotiations, Paper 1 (Unpublished) 

                                                 
125 Draper, P, Halleson, D, Alves, P, 2007, p. 7. 
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During the negotiations of the EPAs, the overlapping memberships to different RECs resulted 

in difficulties when trying to ascertain which grouping to negotiate through. Tanzania, for 

example, wanted at the outset to undertake negotiations with the SADC-EPA group, but since 

it was also a member of the EAC which became a customs union during EPA negotiations, its 

joining of the SADC-EPA group would be difficult126. Therefore, the EU wanted Tanzania to 

negotiate its agreement with the EAC-EPA group, due to the difficulties that would arise by 

the dual memberships.127 

As is apparent from Figure 1, the SADC comprises 15 countries, but the SADC-EPA 

group only contains seven of them.128 Out of these seven countries, five129 make up SACU, 

the oldest customs union in the world. Since SACU shares a CET, the members had to 

undertake negotiations as a unit to not risk the function of the customs union. The reason that 

all members of SADC did not negotiate under the same configuration is that during the 

negotiations, the countries were given the opportunity to choose between the SADC-EPA 

group, and the ESA-EPA group130, and half of them chose the latter.131 

After having examined the different RECs of the area, we turn to the more specific 

question, the regional integration initiatives in the SADC. 

 

 Regional integration agenda in the SADC 

When it comes to regional integration within the SADC, the Regional Indicative Strategic 

Development Plan (RISDP) contains the goals to be reached within the SADC Common 

Agenda, which in turn guides the regional integration agenda of the SADC set out in Article 5 

of the Treaty of the Southern African Development Community.132 

The stated milestones of the RISDP was for SADC to reach an FTA in 2008, a 

customs union within 2010, a common market by 2015, a monetary union by 2016 and lastly, 

a single currency by 2018.133 All these milestones were quite ambitious timewise if compared 

to the timespan during which the EU undertook the same changes, and so far only the FTA 

has been reached. 

                                                 
126 The reason for this being the fact that a customs union establishes a CET, which is complicated to reconcile 

with concluding an EPA outside of the customs union. For this to work, the SADC-EPA group would need to 

establish a CET that is identical to the one of the EAC customs union, on exactly the same type of goods.  
127 Meyn, in Adebajo & Whiteman, 2012, p. 200. 
128 Botswana, Lesotho, Namibia, Swaziland, South Africa, Mozambique and Angola. 
129 Botswana, Lesotho, Namibia, Swaziland and South Africa. 
130 The ESA-EPA group is a result of overlapping memberships between COMESA and SADC. 
131 Humphrey, M, 2011, p. 15.  
132 SADC-Treaty, Article 5. 
133 RISDP, p. 66. 
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 Even though the goals of the RISDP have not been reached in time, larger processes 

can have, intentional and unintentional, spill-over effects being caused by them - this is true 

with the RISDP as well. A region does not necessarily have to become a customs union to 

benefit from the attempted transition into it. In the SADC region, according to a review of the 

RISDP done by the SADC Council in 2011, there were 46 goals, apart from becoming a 

customs union, to be reached. These goals covered areas ranging from trade and finance, to 

food and agriculture. Between the years 2005-2010, 14% of these goals were fully achieved 

and 68% partially achieved.134 

 The SADC is part of another regional integration agenda as well, which extends 

further than one REC - the Tripartite FTA (T-FTA). It is a potential agreement that concerns 

COMESA, EAC and the SADC which, if implemented, would result in a wider FTA initiative 

spanning across these three RECs. The World Trade Report from 2011 states that through the 

T-FTA these three groupings all aim for creating “a strong united bloc of nations” and by 

doing so, strive for the enhancement of African economies.135 

 An argument made by Humphrey is that the potential creation of the T-FTA can be 

credited to the EPA negotiations. This due to the fact that the countries in Eastern and 

Southern Africa had to review their country configurations and decide which EPA 

configuration to negotiate under. This made the countries realise how the overlapping REC 

memberships were counterintuitive with regards to regional integration. This, in turn, led to 

an attempt of creating the T-FTA.136 

The European Centre for Development Policy Management (ECDPM) published a 

paper on regional integration agendas in the T-FTA region, with a primary focus on Southern 

Africa. The paper stated that RECs in Eastern and Southern Africa usually follow the linear 

development model of the EU, with regard to their regional integration agendas. The T-FTA 

on the other hand only aims to create an FTA and has no intention of turning into a customs 

union between the different RECs.137  

The countries in the area are quite far apart with regards to trade levels, economic 

activity, incomes and poverty. According to the study, these differences constitute a challenge 

to the regional integration agenda in the area, due to differences between the nations with 

regards to political and economic goals. Most of the countries, however, aim for remodelling 

                                                 
134 Desk Assessment of the RISDP 2005 – 2010, 2011, p. 11. 
135 World Trade Report 2011: The WTO and preferential trade agreements: From co-existence to coherence, 

2011, p 152. 
136 Humphrey, M, Paper 2, 2011, p. 37. 
137 Final Report, ECDPM, 2014, p. 59. 



34 

 

their economies through the creation of jobs. The study points out that economic integration 

in the tripartite region could be an important step towards achieving this goal.138 

As we now have covered some of the main regional integration initiatives in Southern 

Africa, it is prudent to examine if the drafting of the EPAs has had an effect on the regional 

integration of the SADC-EPA group. 

 

 EPA and regional integration 

One of the central objectives to the EPA is, as above mentioned, to promote regional 

integration in Southern Africa. Support and encouragement for existing African regional 

integration agendas is also contained in Article 37(5) of the CPA. The Article states that the 

negotiations for the EPAs were to be undertaken with ACP countries: 

 

“…which consider themselves in a position to do so, at the level they consider appropriate 

and in accordance with the procedures agreed by the ACP Group, taking into account 

regional integration process within the ACP.”139 

 

This provision could, or perhaps should, be interpreted as stating that no country in an 

existing grouping was to sign, or negotiate, an EPA by themselves. However, this is what 

happened at the end of the first negotiations. 

When the non-reciprocity waiver was to expire at the end of 2007, the EU put in place 

the MAR 1528/2007, which would extend market access preferences to countries that 

initialled an interim EPA, even though the EPA had not been signed, ratified or implemented 

yet. With regards to the SADC EPA configuration, this led to Botswana, Lesotho, 

Mozambique and Swaziland initialling an Interim Economic Partnership Agreement (IEPA) 

with the EU in 2007, which was signed in 2009. Namibia also initialled the agreement in 2007 

to retain its preferential market access to the EU, but did not sign it. Both Angola and South 

Africa passed on the agreement.140 This left the initialling countries with continued full 

market access to the EU between the initialling and signing of the IEPA. However, the fact 

that three out of five SACU members signed the IEPA resulted in a, if not permanent, division 

                                                 
138 Ibid., p. 23. 
139 CPA, Article 37(5). 
140 SADC EPA State of Play, 2013, p. 1, Accessed [2015-12-16] 
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of SACU. This did, in 2009 when the IEPA was signed, run the risk of ruining the function of 

SACU, since they no longer shared the same CET.141 

 All of the members of SACU ultimately signed the EPA, which meant that what 

transpired during the time of the IEPA did not lead to the dissolution of SACU. However, it 

would be hard to argue that the EUs approach to the negotiations was fostering regional 

integration in the area.  

In a response to the criticism that the EU, through the bypassing of the negotiating 

structures set out in Article 37(5) of the CPA, had undermined attempts at regional 

integration, the European Commission answered that: 

 

“This is not true. The ACP and EU commitment to regional integration and building regional 

markets among ACP countries has not changed ... the overriding priority had to be to secure 

market access for the remaining 22 ACP countries ... The interim agreements ... are 

specifically drafted to lay the basis for negotiations towards full regional EPAs to 

continue.”142 

 

Our conclusion from this answer is that, intentionally or not, the primary focus of the EU was 

to secure the drafting of WTO compatible FTAs rather than facilitating the regional 

integration of Southern Africa. So far, we have covered the introduction of the WTO which 

created a demand for new trading arrangements between the parties, due to a new set of 

international trade rules. We have also examined how the trade relations between the EU and 

the ACP states has evolved throughout history. Since the continued relations has regional 

integration in Africa as one of its aims, we have presented the potential benefits of regional 

integration and also the regional integration agenda of the SADC. Next segment will contain a 

brief presentation regarding different views at the outset of the EPA negotiations, regarding 

what they believed it actually should contain and focus on. 

 

6 The parties’ expectations of the EPA  

Even though the agreement had its base in the CPA and WTO rules, the EU wanted to take it 

a step further. The EU expected to create FTAs based on, inter alia, reciprocal liberalisation 

                                                 
141 Walker, A, 2009. Accessed [2015-12-18] 
142 Six common misconceptions about Economic Partnership Agreements (EPAs), 2008, p. 1. 
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and not only on trade in goods, but also on investments, government procurement, trade in 

services, and intellectual property rights.143 

According to the Joint Parliamentary Assembly between the EU and the ACP, there 

were differing expectations already at the outset of negotiations. The ACP was ready for 

liberalisation on trade in goods for countries which were ready to do so, but their main 

expectations was that focus would be put on realising the goals of the CPA. This was 

expected to happen by strengthening the economic capacities for the ACP countries, which 

would result in promotion of regional integration as well as sustainable development, 

eradication of poverty, all the while increasing the ACPs share of world trade.144  

In 2014, the Directorate-General for external policies of the EU undertook a 

comprehensive study which took note of the different opinions of the stakeholders in the 

EPA-configurations. It was stated that one major issue was a fear among the SADC EPA 

states that the EPA could have a negative impact on the regional integration of the area. If 

only some countries were to sign the EPA, current regional integration schemes could fall 

apart.145 

Both the South African trade minister and a representative from the South African 

Department of Trade and Industry stated that they were worried that the risk of losing market 

access to the EU put a tremendous amount of pressure on the other countries in the area, due 

to the lack of market access threatening to have negative socio-economic consequences for 

these countries.146 

The Prime minister of Namibia wished for the EU to not abandon them, and stated that 

the EU were using “bully tactics or old colonial arrogance” in the negotiations. Namibia also 

felt that the EPA had a whole range of contentious issues ranging from export taxes to 

RoO.147 

The main export from Botswana to the EU, beef, would run the risk of a total stop of 

trade to the EU if they were to lose market access, and therefore, the trade minister stated that 

they would sign and ratify the EPAs.148 

Leading officials of both Swaziland and Lesotho stated that they had felt forced to 

sign the EPA, and that it was a source of confusion in the area.149  

                                                 
143 Vickers, B, 2011, p. 187. 
144 Banda, E, Tirolien, P, 2012, p. 2. 
145 Kwa, A, Lunenborg, P, Musonge, W, 2014, p. 60. 
146 Ibid., p. 61. 
147 Ibid., p. 62. 
148 Ibid. 
149 Ibid., p. 63. 
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One important aspect of the EPA was to make sure that it was not detrimental to the 

policy space of the sovereign nations of the SADC-EPA group, since that would limit their 

possibility to develop accordingly to their national agendas.150 

In 2014, United Nations Conference on Trade And Development (UNCTAD) released 

a report which stated the pressing need for developing countries to maintain as much of their 

policy space as possible. The report states that some of the trade and investment agreements 

in the world that have been, or are being, signed: 

 

“…introduce even more stringent commitments with respect to financial liberalization … 

which might further reduce policy space … governments … should carefully consider the 

risks in taking on such commitments.” 151 

 

In the report, policy space is defined as the possibility for the government of a nation to use 

the most favourable mix of social and economic policies as possible, to achieve development 

in a national context.152   

As seen from the report made by the Directorate General of external policies, many of 

the countries which signed the EPA did so reluctantly due to the fear of risking regional 

integration and development. However, the offer to be able to retain the preferential access to 

the European market ultimately led some countries to accept the risk. Ochieng argues that, 

with regards to Article 34(1) of the CPA: 

 

“…the EU seems to focus on the first part of this objective (trade integration) whilst ACP 

countries seem to put more premium on the latter part (promoting sustainable development 

and contributing to poverty reduction).”153 

 

We would argue that these differing viewpoints between the parties regarding what they 

believed the EPA to be about constitutes an issue that should have been resolved before 

negotiations started, rather than being discussed over and over again during the course of 

negotiations. After presenting the differing views between the parties at the outset of 

                                                 
150 Ibid., p. 15. 
151 Trade and Development Report, 2014 - Global governance and policy space for development, 2014, p. V. 
152 Ibid., p. 45. 
153 Ochieng C, 2007, p. 383. 
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negotiations, we will now turn to a brief introduction of the EPA and also to a presentation of 

its legal framework and institutions. 

 

7 EPA between the EU and the SADC-EPA group 

 Introduction to the EPA 

The EPA takes the role of a WTO compatible FTA.154 It shall respect asymmetry and act 

proportionally to the different needs, and potential limits of capacity, of the SADC-EPA 

group, with regards to the level and timing for the commitments under the agreement.155 

 It resulted in the creation of some institutions, which are meant to help with the 

implementation of the EPA. However, it is upon the Parties themselves to monitor the 

operation and impact of the EPA, and ultimately to make sure that the EPA becomes 

implemented. It is also stipulated that the Parties themselves are to make sure that the benefits 

for the people of their states are maximised.156 

 The institutional and general features are addressed in Part V and Part VI, within 

Articles 100-122 of the EPA. These state the creation of the “The Joint Council” between the 

contracting parties, which role is mainly to supervise and assist with the implementation of 

the EPA.157 This council is to be composed of members from the Council of the EU as well as 

representatives from the European Commission on one side, and Ministers, or representatives 

of those, of the SADC-EPA group on the other side.158 The functions of the Joint Council is 

explained in a detailed list, spanning from the responsibility of operation and implementation, 

to the monitoring of the fulfilment of the EPA objectives.159 

 The Joint Council has the most extensive decision-making power, which covers all 

matters in the EPA, decisions shall occur with consensus by council members and are binding 

towards the Parties of the EPA.160 

 In addition to the Joint Council, the EPA introduced a Trade and Development 

Committee (TRDC), which shall contain senior officials representing the Parties.161 The 

TRDC shall be led by a representative of each Party for a period of one year at a time, 

                                                 
154 EU-SADC EPA, Article 20(1). 
155 Ibid., Article 20(2). 
156 Ibid., Article 4(1). 
157 Ibid., Article 100. 
158 Ibid., Article 101(1). 
159 Ibid., Article 101(3)(a-k). 
160 Ibid., Article 102(1-3). 
161 Ibid., Article 103(1). 
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alternating between parties. It is given the mandate to establish technical groups to deal with 

specific matters. The TRDC reports to, and acts under the responsibility of, the Joint 

Council.162 The obligations and functions of the TRDC are divided into two sub-divisions, the 

area of trade163 and the area of development cooperation.164 The Joint Council and the TRDC 

make up the two legal institutions provided by the EPA. 

 The EPA’s relationship with the CPA is constructed in such a way that the provisions 

of the EPA outweigh if an inconsistency occur between the two with regards to trade issues. It 

contains an expressed exemption when it comes to issues over development cooperation.165 

The duration of the agreement is indefinite, but through a written notice a contracting party 

can denounce the agreement and this will take effect six months after the denouncement.166 

 With regards to accession, a third state can request to join the EPA as long as it has 

competence to do so. It is the Joint Council who decides if such a request should be taken into 

consideration, and if they are positive to the request the Parties and the third state shall head 

into negotiations on the terms of accession.167 There is a special clause for Angola since they 

were a party to the negotiations, but did not sign. It is therefore stated that in case Angola 

wishes to join the EPA, negotiations should be organised on the basis of the EPA and in a 

fashion that takes Angola’s specific situation into account.168 

 The SADC EPA also contains provisions in Part III with regards to its dispute 

settlement procedures. The dispute settlement arrangement is found in Articles 75 and 76, and 

the objectives are to avoid, or settle, any given dispute between the parties, regarding 

interpretation or application of the EPA, with a view that is as close to a collectively agreed 

solution as possible. For disputes that are based on the collective action of SACU as a 

customs union, SACU will act as a group, and the EU shall against SACU as a group. For 

other disputes which are based on an SADC EPA state’s individual action, the SADC EPA 

state in question will act individually, and the EU, in turn, shall act only against the specific 

state it considers has violated a provision of the EPA.169 

 Disputes under the EPA should preferably be solved through consultations, which are 

followed by mediations between the conflicting parties.170 This is followed by an arbitration 

                                                 
162 Ibid., Article 103(5). 
163 Ibid., Article 103(7)(a)(i). 
164 Ibid., Article (103(7)(b)(i). 
165 Ibid., Article 110. 
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procedure, undertaken by an arbitration panel created for the issue.171 

Through the EPA the parties were aiming not only to progressively remove the trade 

barriers between the EU and the SADC-EPA group, but also to enhance the cooperation 

between the parties on all areas relevant to trade.172 There was an aim in the CPA to improve 

the market access for the ACP countries and the CPA also stated that: 

 

"Negotiations shall take account of the level of development and the socio-economic impact of 

trade measures on ACP countries... Negotiations will therefore be as flexible as possible in 

establishing the duration of a sufficient transitional period, the final product coverage, taking 

into account sensitive sectors, and the degree of asymmetry in terms of timetable for tariff 

dismantlement, while remaining in conformity with WTO rules then prevailing."173 

 

This provision makes way for streamlined, flexible, negotiations. However, due to different 

expectations between the parties this is not quite what happened. The negotiations were, as 

stated earlier in this paper, slower than expected with a starting point in 2002 and a projected 

five-year deadline. Instead, the negotiations were finished in 2014. One main reason for the 

time-consuming negotiations were the many different contentious issues regarding the EPA, 

which shall be examined in the following sections. 

 

 Contentious issues under the EPAs 

During the negotiations of the EPA, some key issues were the main points of contention, 

which resulted in slowing down the negotiations. These contentious issues were the somewhat 

strict RoO, to which extent the SADC-EPA group were to liberalise their market, the rules 

governing agricultural safeguards, the provisions on export taxes, and the MFN clause.174  

The RoO were contested because the African countries found that they were too strict 

and wanted a more lenient system to be put in place.175 

 The issues regarding market liberalisation had its grounds in that the African countries 

felt that the amount of liberalisation was too extensive.176  

                                                 
171 Ibid., Articles 79-84. 
172 CPA, 36(1). 
173 Ibid., 37(7). 
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The contentions regarding rules on safeguards and export taxes was similarly criticised 

by the SADC-EPA group due to their perceived limitation of policy space and sovereignty.177  

The main point of contention regarding the MFN clause was that the African countries 

felt that this provision limited their policy space and their possible future role on the 

international market. According to the EU it was not more than fair that the EU was 

guaranteed to be on equal footing with potential future trading partners of the SADC-EPA 

group, due to the EU liberalising close to 100 per cent of their market.178  

 

7.2.1 EPA and Rules of Origin 

Within international trade RoO fill the role of determining the nationality of goods, both 

geographically but also economically. These rules become essential in cases where products 

are created by materials from many countries, or when something is assembled partly in one 

country and partly in another.179 

Having too restrictive RoO can have the effect of removing many of the benefits of a 

FTA for developing countries.180 However, negotiations were successful for the SADC-EPA 

group resulting in what can now be considered as a quite flexible system regarding the rules 

of origin.181 

In Article 3 and 4 of the first protocol of the EPA can be read that both bilateral182 and 

diagonal183 cumulation is allowed. In this case, the cumulative possibility means that products 

in one of the contracting countries can be made from raw materials from another, without 

issues arising with regards to RoO.184
 

Article 4(9)(10) of the first protocol of EPA contains provisions that states that if any of 

the allowed parties want to cumulate, they need to have entered into a form of administration 

cooperation with each other. This ensures compliance with, and a correct implementation of, 

the Article in the EPA. 

The RoO that the negotiations resulted in are quite lenient towards the SADC-EPA 

group. It allows, as above mentioned, cumulation for all states who have signed an EPA as 

well as all countries that have reached an FTA with the EU or are under their General Scheme 
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of Preferences (GSP) regime. This could lead to a potential advantage, in terms of policy 

space, for the SADC-EPA group as a region, compared to its previous rules.185  

 

7.2.2 EPA and Market access 

Since the EPA has the framework of a mixed186 RTA it had to meet the obligations set out in 

Article XXIV of GATT 94 instead of the Enabling Clause. The Enabling would have 

governed the EPA if it didn’t demand reciprocity, which would not have required as much 

from the ACP states. This was the starting point for the negotiations regarding market access. 

 As above mentioned these negotiations were not free from issues. If one was to study 

the origins of Article XXIV of GATT 94 and its usage throughout history, it hints that the 

rules governing liberalisation were not intended for mixed RTAs, but rather for RTAs 

between developed countries.187 

The need to establish a reciprocal trade regime with respect to international trade law 

was one aspect of the negotiation. Another aspect was the focus on development which is a 

main objective of both the CPA and the EPA: 

 

”…negotiations shall take account of the level of development and the socioeconomic impact 

of trade measures on ACP countries, and their capacity to adapt and adjust their economies 

to the liberalisation process.”188 

 

“The objectives of this Agreement are… 

 (c) promoting the gradual integration of the SADC EPA States into the world economy in 

conformity with their political choices and development priorities”189 

 

In order to conform to WTO rules, both parties needed to offer reciprocal market access to 

each other. This reciprocal liberalisation also had to meet the provision of “substantially all 

the trade” and “reasonable length of time” in article XXIV of GATT 94.  

 How this provision was to be interpreted became one of the most contentious issues 

for all of the ACP groups during the long negotiations of the many different EPAs.190 The 
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reason to why this issue has been so contentious in the SADC EPA negotiations is because it 

is believed that it limits the policy space for the SADC EPA group, and that it doesn’t take 

into account the difference between the negotiating parties.191 

 The EUs interpretation, and therefore also their argumentative standpoint at the outset 

of negotiations, was that to meet the provisions of “substantially all the trade” and 

“reasonable length of time”, there had to be at least 90 per cent average market liberalisation 

over a time-span of 15 years.192 The EU argued that the 90 per cent liberalisation could be met 

asymmetrically. In the view of the EU, this asymmetrical reciprocity served as taking 

developmental aspects into account. Therefore, since the EU already offered close to 100 per 

cent towards the SADC-EPA group, the latter would need to liberalise 80 per cent of their 

market towards the EU, resulting in an average of 90 per cent.193 

 The SADC EPA group did not agree with the EUs interpretation. They argued that the 

suggested liberalisation provisions in the EPA did not consider the profound different 

developmental level that the parties were currently on.194 The SADC-EPA group had since the 

beginning of negotiations argued for a review of Article XXIV of GATT 94. This was 

because they felt that there was a need to make the rules more suitable for agreements 

between developed and developing countries, and to make the rules more in line with the 

needs of developing countries.195 

The SADC-EPA group stated that it was important to remember that the articles in 

GATT had their inception during the late 1940s and therefore did not take anything apart 

from developed, industrialised countries into account during their drafting. The EU on the 

other hand, argued that due to the fact that asymmetrical liberalisation was allowed in the 

EPAs, meant that development aspects were already taken into account.196  

 The African countries held the view that since they were not independent states during 

the drafting of the current system governing international trade, they now have to adapt into a 

legal order intended for developed countries which they have little chance to influence in their 

favour.197 According to Ochieng, it would be beneficial for these countries if reforms were 
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made in the current system to help them integrate in the world economy without carrying the 

main burden of adjustment.198  

 The issues regarding liberalisation ran through all of the different ACP negotiation 

groups, but one of the configurations, ECOWAS, decided to make a counter-interpretation of 

the provisions in Article XXIV of GATT 94, to challenge the EUs interpretation. Even though 

the interpretation of the provision was done on behalf of ECOWAS, we argue that the legal 

argumentation that was presented could be applied to all of the EPAs. 

 

7.2.2.1 Challenging the EU interpretation of Article XXIV of GATT 94 

In early 2009, a legal analysis of Article XXIV of GATT 94 was presented on behalf of 

ECOWAS by Dr. A. Diouf.199 He argued that there is nothing in any of the provisions 

preventing the EU to take developmental issues into greater consideration. None of the 

provisions give any directly stipulated support to this, but there is also nothing forbidding 

it.200 The main reason for Diouf’s argument was that the WTO is founded on the principles of 

Anglo-Saxon law, in which practice has always been led by the fact that all that is not 

explicitly forbidden is allowed.  

Diouf’s interpretation of Article XXIV of GATT 94 was based upon the fact that the 

WTO, in its own text regarding dispute settlement, states that its agreements should be 

interpreted in accordance with customary rules of interpretation. 

 

”Members recognize that the Dispute Settlement system serves … to clarify the existing 

provision of those agreements in accordance with customary rules of interpretation of public 

international law.”201 

  

The customary rules of interpretation of international law can be found in the Vienna 

Convention on Laws of Treaty, and Article 31 presents the general rule for interpretation: 

 

”A treaty shall be interpreted in good faith in accordance with ordinary meaning to be given 

to the term of the treaty in their context and in the lights of its object and purpose.”202 
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199 This legal analysis had great success, resulting in ECOWAS being the only EPA configuration that liberalised 

below 80 per cent of their market. 
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It shall further take into account, together with the context of the treaty: 

 

”Any subsequent agreement between the parties regarding the interpretation of the treaty or 

the application of its provisions:”203 

 

This Article can be combined with Article 32 which stipulates that: 

 

“Recourse may be had to supplementary means of interpretation, including … the 

circumstances of its conclusion, in order … to determine the meaning when the interpretation 

according to article 31: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable”204 

 

This enables the possibility to look at the reasons for allowing RTAs as a concept in 

international trade law. There is, as mentioned earlier, only three alternatives under which you 

can form an RTA. The only one considering different aspects of developmental levels and 

which allows different treatment of developed and developing countries is Article V of 

GATS. It is important to remember the settings under which these articles were drafted. 

Article V of GATS came into existence 50 years after Article XXIV of GATT 47 and 20 

years after the Enabling Clause. This is also noticed by the Dispute Settlement Body in WTO. 

 

”We are … aware that the economic and political realities that prevailed when Article XXIV 

was drafted have evolved and that the scope of regional trade agreements is now much 

broader than it was in 1948.”205 

  

There are many economic differences between the members of the WTO, which are not 

expressly covered by Article XXIV of GATT 94. Diouf argued that the absence of provisions 

covering these issues should not be a burden that is placed on the developing countries that 

are members of the WTO.206 

                                                 
203 Ibid., Article 31(3)(a). 
204 Ibid., Article 32. 
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Diouf argued that the legal perspective of RTAs, and the EPAs in turn, must be that 

they contain room for special treatment of developing countries and an interpretation with 

development, rather than trade liberalisation as its focus. There are two arguments that 

supports this view. Firstly, the allowance of trade asymmetry between the parties depending 

on their level of development. Secondly, the common point of any exception from a legal 

system, is the fact that it does create a lawful discrimination. This would mean that the 

reciprocal trade preferences between the ACP group and the EU should be seen as a lawful 

discrimination which in fact must count as special treatment of the developing countries.207 

 Without requesting the same level of market access, the EU still insisted on opening 

up their own market to 100 per cent. That supports the view that the EU is aware of the fact 

that there is room for a larger developmental perspective.208 

 Looking at agreed RTAs in the past, Diouf argued that practice implies that a market 

access offer covering an average of 80 per cent would be enough to be in conformity of WTO 

law.209 With the developmental perspective in focus, together with the uncontested view 

between the parties that asymmetrical market opening is fully legal, some important stepping 

stones have been reached to theorise what the lowest amount of liberalisation is, which still 

would be compatible with international trade rules. 

Seeing as how the EU had already offered to open its market towards the ACP to 100 

per cent, Diouf argues that this should then leave room for not forcing the ACP to go beyond 

60 per cent liberalisation, seeing as how the average of liberalisation would still be 80 per 

cent. Not only this, 60 per cent market access could still be considered well within the 

benchmark of “more than some of the trade, but not all of the trade” and would also allow the 

developing countries to retain a large amount of policy space.210 

 The issue over interpretation also covered the transition period in which time the 

liberalisation needed to be done. The clarification of Article XXIV of GATT 94, which was 

released in 1994, set up the premises that a reasonable length of time for any RTA should 

exceed 10 years only in exceptional cases.211  

According to the agreed upon interpretation one could expect to get a 10 years 

transition period, with the possibility of extensions, in an ordinary case. These extensions 

should, according to the clarification from the WTO only be granted if the party of the RTA 
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provides a full explanation to the Council for Trade in Goods.212 The European Communities, 

however, was more restrictive in their interpretation: 

 

”The European Communities continues to consider that, if at all invoked, ”exceptional cases” 

should only be applied to a limited number of products under RTAs, should not unreasonably 

postpone the end of the transition periods, and should be used only for prolonged phase-in of 

commitments by developing and especially least-developed countries, not by developed 

countries.”213 

 

With this statement, the European Communities unconsciously show an understanding for the 

different need for developed countries in respect with developing countries. In addition, it 

should be made clear that no RTA has ever been considered lacking conformity with WTO 

laws based on its transition period. In fact, there is nothing controversial with transition 

periods with up to 20 years.214  

Within practice it is apparent that also between developed countries, longer transition 

periods than 10 years exist.215  

According to Diouf, the EPAs could have great benefits of a transition period of up to 

25 years. This would help them to integrate themselves into the global market in their own 

pace, which is one of the main purposes of both the CPA and the EPA.216 

 

7.2.2.2 Awaited effects of reciprocal liberalisation 

Conclusions drawn by Ochieng is that all of the issues regarding the EPAs potential to act as 

helpful tool for development will depend wholly on the way that they are mapped and on their 

scope.217 Furthermore, one has to be aware that trade liberalisation alone will not provide a 

guarantee for economic development, economic growth or the reduction of poverty.218  

UNCTAD came to almost the same conclusion, that the link between enhanced market 

access and poverty reduction is not very clear nor is it absolute. They exemplified this with 

the fact that many poorer countries undertook extensive trade liberalisation during the early 
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1990s and in return received different levels of market access from developed countries, but 

the result in reducing poverty was underwhelming.219 

  

7.2.3 EPA and Agricultural safeguards 

Another contentious issue within the EPA negotiations regarded agricultural safeguards. In 

short, safeguards can be seen as a collective name for import duties and/or regulations that a 

country can introduce if they are faced with an abrupt rise in imports.220 

The main reason why a safeguard clause regarding agricultural products were 

important for the SADC-EPA group was because not only were they regarded as sensitive by 

the African countries, there was also an interest from the EU for such products.221 Due to this, 

the SADC EPA group wanted a specialised safeguard clause for their agricultural products in 

addition to the already existing Article 34 regarding bilateral safeguards.222  

At the outset of negotiations, stemming from the IEPA, safeguards were allowed but 

quite hard to actualise. The general provisions on safeguards according to Article 34(8)(a)(b) 

of the IEPA stated that, to implement a safeguard, the matter was to be referred to the TRDC 

for examination. If the TRDC made no recommendation, or did not reach a solution within 30 

days, the Party to the agreement was allowed to implement a safeguard on the import.223  

This rather convoluted implementation process was one of the main reasons for the 

SADC-EPA group’s issue with the subject.224 After successful negotiations however, the 

current draft contains a special section regarding agricultural safeguards. It states that: 

 

“…a safeguard measure in the form of an import duty may be applied if, during any given 

twelve-month period, the volume of imports into SACU of an agricultural product listed in the 

Schedule of Products in Annex IV originating in the EU exceeds the reference quantity for the 

product therein indicated.”225 

 

In Article 35(5) it is stated that: 
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221 Ramdoo, I, 2014, p. 7. 
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“Safeguard measures under this Article shall be implemented in a transparent manner. 

Within ten (10) days after applying a measure, SACU shall notify the EU in writing and shall 

provide relevant data concerning the measure. On request, SACU shall consult the EU 

regarding the application of the measure. SACU shall also notify the Trade and Development 

Committee within thirty (30) days after such imposition.”226 

 

This would mean that, as opposed to a system of “ask first apply second”, the SADC-EPA 

states now have the possibility to apply agricultural safeguards which later will come up for 

review. We would argue that this is a concession from the EUs side that broadens the policy 

space of the SADC EPA group. It also shows an understanding from the EUs side towards the 

African countries concern regarding the liberalising of their market towards EU goods. 

 

7.2.4 EPA and Export Taxes 

Generally, there are three types of export taxes. These take the form of set amounts to be paid 

for each good sold, taxes based on a percentage of the value of the good, or taxes that adapt 

and become higher respectively lower depending on the current price of the goods exported. 

Common for these export taxes is that they discourage exports.227 

With regard to export taxes in the EPA, the EU held the view that they were harmful 

towards the EU as the importer and therefore wanted to prohibit them completely. The 

SADC-EPA countries, however, viewed them as a potential instrument to enhance the 

development of their industries, resulting in the industries becoming more competitive on a 

global scale.228  

In a press release from the European Commission, it was stated that many countries 

which are rich in resources applied export taxes which harmed European producers. In 

addition to this, the fact that many economies on the rise were starting to purchase raw 

materials from Africa resulted in a pressing need for Europe to act before finding itself at a 

competitive disadvantage.229 

 Thus, the pressing matter for the EU regarding export taxes should be seen as relating 

to mainly the exports of raw materials. This also finds support in a speech made by the EU 

Trade Commissioner in 2008, where he stated that the EU will continue to aim for securing 
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better conditions for EU investors regarding imports of raw materials from every country, in 

every meeting, with every trade minister that hampers the imports to Europe.230  

The IEPA article 24(1) held that there were to be no new duties or taxes on imports, 

except that Article 24(2)of the IEPA text stated that in exceptional circumstances, temporary 

export taxes could be introduced where the SADC EPA231 states: 

 

“...can justify specific revenue needs, protection of infant industries, or protection of the 

environment”232 

 

As stands with the current EPA, the EU gave a concession on export taxes when compared to 

their argument for an all-out ban. The current EPA provision in Article 26(2) is similar to the 

provision in the IEPA, with the addition of export taxes being allowed to ensure food 

security.233 The main concession can be found in Article 26(3) which states that, in 

exceptional circumstances, any of the SADC EPA states may introduce export taxes if they 

can justify that they are needed for furthered industrial development. 

We would argue that the statements regarding raw materials made from the EU show 

some insincerity towards the EUs relations with the SADC-EPA group. The EU, at around the 

same time as the first EPA deadline was passed, pronounced its pressing need for purchasing 

raw materials without import restrictions. The import restrictions, in this case export taxes 

applied by the SADC-EPA group, make up a considerable instrument of policy space for this 

developing region. Not only this but, as the SADC-EPA group argued, export taxes on raw 

materials could aid in the competitiveness of their industries.  

It remains to be seen, however, to what extent the provision in Article 26(3) of the EPA 

need to be fulfilled, with regards to “exceptional circumstances” and “justify industrial 

development needs” before a final assessment of the importance of the concession can be 

made.  

 

7.2.5  EPA and the MFN-Clause 

Another key concern during the negotiations of the EPA was the so called ‘More Favourable 

Treatment’ clause which is found in Article 28 of the EPA. This clause is in nature a MFN-
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clause which during the period of the IEPA the stated that: 

 

”...the EC Party shall accord to SADC EPA States any more favourable treatment ... as a 

result of the EC Party becoming party to a free trade agreement with third parties..."234 

 

" ...the SADC EPA States shall accord to the EC Party any more favourable treatment ... as a 

result of the SADC EPA States …  becoming party to a free trade agreement with any major 

trading economy..."235 

 

These provisions guarantee the best available access to respective markets for the parties. The 

definition of a major trading economy is any developed country, or a country that accounts for 

more than 1 percent of world exports or a group of countries accounting for more than 1.5 

percent of world trade.236  

According to the European Commission, the reasoning behind the addition of the 

MFN clause into the agreement was because of the fact that Europe had liberalised close to 

100 per cent of its market to the ACP countries. Therefore it was well within reason to strive 

for a guarantee that Europe would not be discriminated against compared to other states in the 

future.237  

 Negotiations between the parties seems to have somewhat resolved the issue however, 

to the benefit of the SADC-EPA group. The provision is still in the agreement, with an 

important reworking of the wording in favour of the SADC-EPA group, it states: 

 

“…the SADC EPA States shall, upon request of the EC party, accord to the EC Party any 

more favourable treatment…”238 

 

This wording means that the MFN clause no longer comes into effect on its own, but rather 

after a review and request from the EUs side. Another important reworking can be found 

within the addition of Article 28(3) of the EPA, which states that: 
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“…the SADC EPA States shall not extend to the EU the treatment applicable as a result of the 

SADC EPA States … becoming party to a preferential trade agreement with countries of the 

African, Caribbean and Pacific group or other African countries or regions.”239 

 

The exemption from the MFN clause of trading agreements between the SADC EPA states 

and other ACP countries is also a beneficial concession for the SADC EPA group, due to it 

freeing up the possibility for intra-African trade.  

 Once again, negotiations from the ACP side of the partnership resulted in concessions 

from the EU. However, it is important to remember what the MFN clause actually covers. The 

"more favourable treatment" of the provisions relates to duties, fees and charges on imports240 

and exports241. As we have covered earlier in this paper, the market liberalisation required for 

the agreement to be WTO-compatible resulted in the SADC-EPA group having to liberalise at 

least 80 percent of their market.  

Conversely, this means that the SADC-EPA group had the ability to choose a portion of 

their market to protect from liberalisation, and therefore the MFN clause actually covers this 

protected amount. We would therefore argue that it is highly unlikely that the SADC EPA 

group would extend something from their protected basket of products to a third party. 

Whether or not they decide to do so, however, should be entirely their prerogative.  

In our view, the fact that the EU continuously rejected the SADC-EPA group’s wishes 

for an exclusion of the MFN clause from the EPA to be a needless limitation of the policy 

space of the states within the SADC-EPA group. Especially so due to the fact that the 

Commission themselves have stated that Africa is not a major trading location for exports 

from Europe.242 

 

 Alternatives to the EPA 

We believe that it is also of interest to examine the possible alternatives to the EPAs for the 

ACP states. According to the CPA, the EU set out to examine every possibility to provide 

those countries that did not sign an EPA with a new framework for trade, similar to the 
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situation they were currently in.243 According to the Trade Commissioner of the EU at the 

time, the best alternative would be to fall back on the GSP.244
   

The GSP provides tariff reductions for the beneficiaries on two thirds of exports to the 

European market. It only covers trade in goods and does not aim to cover other critical issues 

in developing countries. Common for all of the GSP schemes, is that they are aimed at 

creating additional export revenue, which in turn will enable economic growth and job 

creation.245  

There is also the GSP+ scheme, which grants full removal, instead of reductions, of 

tariffs on the products that are covered by the GSP. For a country to be eligible for this more 

preferential agreement they must first ratify and implement international conventions 

covering human rights, the environment and rules on good governance.246  

Lastly, countries considered as least developed countries (LDCs) are granted even 

more reductions on tariffs through the “Everything but Arms” (EBA)-scheme. Under the 

EBA, countries are granted duty-free and quota-free access to the European market on 

everything but weapons. The GSP is unilateral and therefore expects no reciprocity from the 

countries benefiting from it.247  

However, studies undertaken at the time showed a possibility that the fall-back to the 

GSP was not equivalent to the market access offered by the EU liberalisation through the 

EPA. It could instead have negative results on the developing countries’ economies and 

policy space, or possibly even result in the ACP not exporting some types of products due to 

unfavourable access.248
 

A quite innovative approach to the EPAs was taken by researchers Bilal and Rampa, 

which would be to take into account every FTA between the EU and developing countries and 

use them as a template. From this template, the suggestion was to select the least demanding 

provision among every topic and implement them in the EPAs between the EU and the ACP. 

The argument for this was the comparatively low development of the ACP compared to other 

developing countries.249 
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Another alternative was presented by Oxfam International in 2008. It was suggested that, 

instead of the EPA which was quite far reaching, the parties could enter into a FTA that only 

included the most basic provisions needed for WTO-compatibility. This would result in the 

removal, or improvement, of the most contentious articles in the EPA. It would still result in a 

limitation of the policy space for the ACP countries, but according to Oxfam it would be far 

preferable compared to the EPAs.250 

As above mentioned, the EUs interpretation was that the only alternative to the EPAs was 

the GSP: 

 

“I have no hat and no rabbit to pull out of it ... If we have no new trade regime in place by the 

end of this year the Commission has no legal option but to offer the region concerned GSP 

preferences.”251 

 

However, as shown, other alternate solutions than the GSP regime existed. These could have 

fulfilled the obligation the EU placed on itself through Article 37(6) in the CPA, to examine 

all possible alternatives to provide the countries which did not sign an EPA with an equivalent 

solution. 

 

8 Concluding discussion 

Part of the purpose of this paper was to review and examine what developmental aspects that 

could be seen in the existing and historical trade relations between the EU and the SADC 

EPA group. Looking through history from the first Yaoundé Convention we find it easy to 

identify, especially when looking at the preambles and what was stated during negotiations, a 

negative trend with regards to the developmental aspects.  

In the earlier conventions, we would argue that it seems clear that both parties to the 

agreements had faith that the stated goals of development and equal partnership could be 

achieved. However, as time passed the negotiations became more uneven, with European 

negotiators on the offensive not conceding to new requests, and with ACP representatives on 

the defensive, wanting to secure compensation if they were to lose out on acquired rights.  

The statements made from European officials during Lomé negotiations regarding a 
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wish for the ACP to not expect too much from the conventions, and that the lack of gains in 

trade were based on the lack of competitiveness of African goods reveal something that gives 

support to our view. Similarly, during the EPA negotiations, many of the statements made by 

the former Trade Commissioner of the EU have an almost patronising tone252 towards the 

supposedly equal partners to Europe. We would argue that, even though there has been talk of 

development and equality between the parties throughout the years, there has been no clear 

definition of what either party actually means by this. Common for all of the agreements are 

statements in the line of “development strengthened by trade” and “regional integration is 

important”, but nowhere is a clear definition for how to reach this to be found. We believe 

that it would have been beneficial for all parties, and for the negotiations as a whole, if talks 

would have begun in the other end of things. Instead of discussing prohibitions of import 

restrictions, amounts of liberalisation, and MFN-treatment, a different outcome could have 

been reached if the negotiations started by defining exactly what the parties expected from the 

partnership. 

Thus, to conclude the historical aspect of the relations, we find that what started out as 

an agreement on free trade, and evolved into a regime based on development and equality, 

seems to in the end have returned to what it was in the beginning – a trading agreement, and 

not much else. We believe that the transition back into an agreement more based on trade will 

not be beneficial for the development and regional integration of the Southern African states.   

Also included in our purpose was to, in a brief fashion, present the legal framework 

that acts as a guideline for the international trading community. We believe it to be of 

importance to highlight the fact that international trade law has a long history, and that it has 

been governed by multilateral treaties since the 1940s. These treaties were drafted in a time 

where the majority of the ACP-states had not reached their independence yet. Inevitably then, 

a vacuum was created, when these countries became independent and were expected to 

integrate into a global economic environment, and adapt to a system of international trade 

law, which they had very little possibility to influence. 

The treaties governing international trade have been agreed upon between developed, 

industrialised, countries, because the drafting took place during the colonial era. Today, 

however, the majority of the members to these treaties are developing countries.  

There are provisions in these international treaties that take this difference between the 

members into account, but they have been introduced in modern time. These provisions do 
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not govern all of the agreements between developed and developing countries, due to them 

not being retroactively added into the older treaties. This has led to a situation where the 

developing countries run the risk of carry the burden of an unfair system.  

Article XXIV of GATT is a good example of this. As above mentioned the Article 

lacks provisions which take some developmental aspects into account, and it contains no 

specific texts regarding the allowance of special treatment of developing countries, yet it is 

still the Article that governs many of the agreements between developing and developed 

countries.  

We argue that it would be beneficial for the developing countries if the members of 

the WTO were to adapt Article XXIV of GATT so that it reflects the reality of the world in a 

more precise manner. Having a regime more or less based on developed countries entering 

into agreements with each other is not prudent in an international landscape which is made up 

of, to a large extent, countries which consider themselves to still be in a developing stage. An 

adaption of this type will surely require not only sacrifices of economic gains from the 

already developed countries, but also a strong political will to step aside and let the 

developing countries advance.  

In our view, when adopting a long-term perspective, this would result in a situation 

that demands more of the developed countries than of the developing ones. This situation 

would perhaps not be fair to the developed countries, but it would be easier for the developing 

countries to integrate into the global trade environment if they are not the ones carrying the 

heaviest burden. We argue that a foundation that is not based on absolute equality, but rather 

on proportionality, to be a more desirable guideline for the future of the international trade 

environment. 

To conclude this paper we want to focus the final part of our analysis on discussing 

whether we believe that the EPA constitutes an obstacle or an opportunity to fulfilling the 

agenda of regional integration in Southern Africa, and also to what potential extent the EPA 

might limit the policy space for sovereign nations in the SADC-EPA group. 

At the outset, we feel it to be important to view the outcome of the contentious issues 

regarding the EPAs, and ultimately how they fit within the mix of economic and social policy 

that makes up a country's policy space. 

Agricultural safeguards, the ability for a nation to protect its own market if it is overrun 

by foreign products, should be seen as a large part of a country's policy space. The EU gave 

concession to the SADC-EPA group, making the process for the implementation of safeguards 

on certain products simplified due to the addition of a specific agricultural safeguard clause. 
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This is something that we believe to enhance the policy space of the SADC-EPA group.  

Regarding export taxes, the EU also made concessions. The ability for a country to 

choose whether or not to apply an export tax falls within the space of economic policy and 

sovereignty, which in turn is important for development. The fact, then, that the SADC-EPA 

group fought to retain some of this policy space, and that the EU made some concessions on 

the matter, is in our opinion a positive turnout of the negotiations. As stated in the segment 

regarding this issue, however, the concessions that were made are rather vague, allowing 

export taxes in exceptional cases, when a state can justify them for industrial development 

needs. We argue that a much clearer provision would have benefited the SADC-EPA group.  

With regards to market access, although the amount of liberalisation is still in our view 

needlessly large, the fact that the liberalisation is not total for the SADC-EPA group results in 

de facto retained policy space nonetheless. This policy space could however, as we have 

stated earlier, been retained to a larger extent. If the SADC-EPA group had, in the same way 

as ECOWAS, challenged the EU’s interpretation of Article XXIV in GATT 94 this could have 

led to an improvement in their position in the negotiations regarding market liberalisation, 

which in turn could have led to further concessions from the EU. A successful challenging 

would have resulted in retained policy space, which would enable the SADC-EPA group to 

adapt the liberalisation in a way that would be more in line with their own development 

strategies and goals, rather than a strategy imposed upon them by the EU.  

The negotiations regarding the addition of the MFN-clause into the agreement is 

perhaps the area in which the policy space for the SADC-EPA group, even though improved, 

has been limited the most. The transition from an, at the outset, automatic extension of all new 

preferences to a situation in which the preferences towards another party only are to be 

extended upon a request from the EU is a clear concession. In theory this could mean that the 

SADC-EPA group has the possibility to create agreements with other actors on the 

international market, offering a different set of products from the ones they protected from 

liberalisation, without having to extend this to the EU as well.  

However, the wording “upon request” does not constitute a guarantee that preferences 

are excluded from being extended to the EU at any given time. Thus, the SADC-EPA group 

will have to rely on the EU not to invoke this provision whenever they are to offer more 

favourable treatment to another party. We argue that the dependence of the SADC-EPA group 

on the actions of the EU constitute a major limitation of policy space. 

We believe that the other concession, that the extension of preferences only comes into 

play when the SADC-EPA group enters into an agreement with a major trading economy and 
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that African countries are excluded, is somewhat beneficial for the intra-regional trade. 

We would now like to focus on what impact the EPA has had, or will have, on the 

regional integration of Southern and Eastern Africa. Due to the multitude of different 

configurations, which already have overlapping memberships, the division of SADC into new 

groupings has in our view not aided the regional integration agenda in the area. As the 

situation stands, the different RECs will most likely not be able to follow the goal set within 

the Abuja treaty of developing the RECs into customs unions. The reason for this being that, 

as stated earlier, a customs union applies a CET and this application is close to impossible to 

be in line with the liberalisation of goods demanded by the EPA. Apparent is that the situation 

regarding the issues of overlap in membership was a major obstacle to the integration between 

these different blocs even before the negotiations. We would however argue that an external 

actor such as the EU aiding in the creation of even more constellations, which in turn has 

some confusing results for the memberships, is not something that creates better opportunities 

for integration but rather adds to the already existing obstacles.  

We do however side with the opinion stated by Humphrey that the EPA negotiations had 

an, if perhaps unintended, beneficial effect on regional integration. The need for the African 

countries to really consider the issue with overlapping membership to RECs for them to be 

able to sign the EPAs ultimately led to the goal of creating the T-FTA. However, in our 

opinion, it is important to remember that any possible benefits stemming from the eventual 

creation of the T-FTA are not to the credit of the EPA. 

We see it as though once again talks and negotiations began in the wrong end of things. 

Just as we find it to be important that the parties defined what they ultimately wanted from the 

EPA, we find that it would have been important to more clearly discuss the way forward 

regionally between the countries at the outset of the negotiations.  

The EPA has, we would argue, resulted in a restriction of the policy space of the SADC-

EPA group which in turn has limited the possibility of the EPA to provide major 

developmental benefits to it. There should have been enough room in the EPA to not limit the 

policy space of the SADC EPA countries, all the while slowly integrating them into the global 

trade environment. We believe that there has been too much focus on securing the access to 

the European market, from the African side, and too much focus on this being done in a “fair” 

way, from the EU’s side. This type of focus has led to some equally important developmental 

perspectives, such as exactly how the EPA is to build on already existing regional initiatives, 

being lost in the periphery. The wording is present in the EPA, but the definition is not.  

It is, of course, vital to remember that whatever outcome the EPA has had, or will have, 
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on policy space, integration, and in extension – development, their purpose is highly unlikely 

to have been nefariously mercantilist. The EU themselves have noted that the EU have very 

minor exports to the ACP, and that European investors show little interest in starting up 

companies in the African markets. However, if the EU chooses to mainly rely on market 

liberalisation without thoroughly addressing the situation regarding regional integration, they 

run the risk of worsening the situation. The day-to-day of the ACP countries would not be 

immediately affected by maintaining to mainly trade with the EU, but their socio-economic 

development possibly would be. The situation could arise where the countries in the different 

EPA configurations have their own preferences towards the EU, and none towards each other, 

leaving the already struggling regional integration initiatives in an even worse position. 

We also find it interesting to highlight the apparent unwillingness by the EU to look 

beyond the EPA. According to Article 37(6) of the CPA, the EU was to examine every 

potential alternative solutions for countries which felt that they were not in a position to enter 

into an EPA. The obligations that the EU set for themselves was that these countries were to 

be provided with a new trading framework that would be equivalent to the one they were 

currently trading under, which was still compatible with WTO rules. In our opinion, the EU 

did not wholly fulfil this obligation. Every time the question regarding alternatives was raised, 

the EU stated that the only possible alternative for the ACP states was to trade under the GSP 

regime. However, as mentioned above, there were external actors that presented alternatives 

to the EPA which clearly showed possible alternatives that could have been more favourable 

for the ACP states.  

The different viewpoints and different wills from the two coalitions made the 

negotiations quite difficult, with Europe coming out on top in the majority of bullet-points. 

This brings up the question – can the relationship between two parties that are on such an 

uneven economic level ever constitute an equal partnership? The preambles to almost all of 

the conventions have been firm on promoting complete equality in the EU-ACP relations. The 

minor concessions from the side of Europe echoing the requests from the ACP in the 

negotiations does not quite comply with the thought of an equal partnership. On the other 

hand, the ACP-states who held firm on their wishes regarding free access to the European 

market have been reluctant to reciprocate on this market access, which in itself makes the 

word equality quite ill-fitting.  

Then again, reciprocity should perhaps only be expected between complete equals, and 

no one can argue that a coalition of 28 developed countries, in the world’s most economically 

integrated union, are on uneven footing, in regards to trade, with six countries, which are 



60 

 

considered by the IMF to be developing countries. It is understandable that one would want to 

adapt concepts that have a proven success, such as the EU’s regional development model, in a 

step-by-step fashion. We would however argue that there is no one-size-fits-all solution for 

development. We believe that Africa needs to be allowed to decide what it wants with Africa, 

and to retain the policy space required to reach these goals, even though it might not be in line 

with what the EU views to be the most effective way to develop.  

We argue that this should not only apply to the EPA, but to the general legal framework 

of world trade. We also find it of importance to highlight that liberalisation is no guarantee to 

neither trade nor development. According to us, what should be strived for in agreements 

between developed and developing countries is a regime that has a clearer development focus, 

which lets the developing countries retain as much policy space as possible. A regime not 

based on reciprocity, but on proportionality. 
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