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Abstract 

This thesis seeks to examine the stance of the European Union (EU) and (by extension) the 

European Convention on Human Rights (ECHR) concerning Member State limitations on the 

production, distribution and/or consumption of pornography, focusing on the ‘public morality’-

derogation present in both the ECHR and the Treaty on the Functioning of the European Union 

(TFEU). This is achieved by studying the written law of the EU and ECHR as well as the case 

law of the European Court of Justice (ECJ) and European Court of Human Rights/European 

Commission of Human Rights (ECtHR/ECmHR), comparing these with established theories 

on law and/or morality as applied to pornography. These mentioned theories of law are arranged 

into three main standpoints: the liberal, conservative and feminist. 

The results points to a clear favouring of the conservative view of pornography (despite an 

ostensible dedication to liberal values), noting a lack of stringency in the supranational courts’ 

supposed safeguarding of the fundamental rights and right to free movement when these are 

applied to the making of, trade in and use of pornography. The feminist standpoint and 

considerations of gender-issue were absent from both ECJ and ECtHR/ECmHR case law, 

national limitations of pornography almost exclusively justified and accepted by way of the 

‘public morality’-derogations; a justification the courts’ seem unwilling to seriously challenge. 
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1 Introduction 

In matters of taste there can be no dispute – or so the maxim goes. However, as anyone with 

the slightest opinion on anything even tangentially artistic can tell you, the opposite is closer to 

reality. Many people find it difficult to even agree with their colleagues on the choice of radio-

station during their early-morning carpool. Therefore, it shouldn’t be surprising that the 

European Union (EU), with its over 500 million inhabitants, house people of wildly varying 

creeds, beliefs, tastes, sensibilities and predispositions for moral outrage. At the same time, the 

uniformity of law across the Union is an integral part of the Unions economic integration, with 

the goal of establishing and maintaining a European Internal Market as described in Article 26 

of the Treaty on the Functioning of the EU (TFEU). 

With the EU being an economic union first and foremost, it would be understandable to assume 

that these questions rarely, if ever, intersect on any meaningful level. To misquote Robert 

Graves: “There’s no money in poetry…” 

However, in one particular area the subjects of commerce and sensibilities clearly intersect – 

namely that of pornography. Whilst difficult to accurately assess the net worth of the global 

pornography business, the pornography industry in the United States has been quoted to net 

over 2.5 billion dollars.1 Whilst internet piracy has hit the industry hard during the past years, 

it remains a business of some economic clout, the same being true in Europe.2 There might not 

be any money in poetry, but there certainly is money in pornography. 

At the same time it is a subject that is also, perhaps rightly, highly politicized. The different 

Member States of the EU have taken widely varied legal actions (or inaction) to regulate the 

production, distribution and possession of pornographic and/or “obscene” material – the two 

terms often going hand in hand. From the relatively lax regulations of Hungary, Budapest noted 

as the centre of the European pornography industry, to the complete ban on pornographic 

productions and distribution in Bulgaria and Malta, as well as the United Kingdom’s recent ban 

on “extreme pornography” and private import of pornographic material. 3 

                                                           
1 Forbes Magazine [http://www.forbes.com/2001/05/25/0524porn.html] 17 February 2016 
2 Adult Video News [http://business.avn.com/articles/technology/Adult-Tube-Sites-Now-Spamming-Through-

Google-News-368393.html] 17 February 2016 
3 The Independent [http://www.independent.co.uk/news/world/sex-trade-moguls-thrive-by-the-blue-danube-

1329695.html] 17 February 2016 
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Despite the EU’s nature as foremost a commercial union, the question of the regulation of 

pornographic material cannot be limited to a matter of commercial market-rules. It is obvious 

that, at least in practice, pornography is not another product or service amongst others. 

Arguably, it is a matter intrinsically linked to that of morality. Therefore, any analysis of 

regulations and/or jurisprudence concerning pornography necessitates not only a juridical 

perspective, but a moral one as well. Similarly, the question of the European Union’s stance on 

pornography and its Member States’ independence in regulating it is not only important from a 

commercial standpoint, or interesting solely for those people invested in the industry as 

producers, distributors or consumers. It can also be indicative of the European Union’s 

development from a purely economic union to one that includes other aspects of law and even 

morality – topics than can be highlighted by the EU’s handling of this legal “hot potato”. 

 

2 Aims 

This thesis aims to survey the extent to which EU law, primarily by way of “public morality”-

derogations, allows Member States to regulate the production, distribution and possession of 

pornographic material. Similarly, the thesis will also investigate the stance of the European 

Convention on Human Rights (ECHR) on the subject of pornography, seeing as the European 

Court of Justice (ECJ) has declared that it cannot accept national measures incompatible with 

the ECHR insofar these fall within the scope of Community law.4 

The courts’ positions on and handling of the subject will be scrutinized not only from a 

perspective of compatibility with higher law (such as Community law contra national law), but 

also from perspectives of legal philosophy and morality. The multitude of opinions regarding 

the legality/illegality and morality/immorality of pornography are herein condensed into three 

major standpoints, as described by the Stanford Encyclopaedia of Philosophy: The 

conservative, the liberal and the feminist.5 

 

                                                           
4 Case C-260/89 Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon Prossopikou v 

Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and Nicolaos Avdellas and others, 1991, para 41. 
5 West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015 
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2.1 Delimitations and definitions 

This thesis will not touch upon the subjects of child pornography, human trafficking, sexual 

coercion or other forms of abuse insofar these are not correlated with the subject of 

pornographic material. These phenomenon are universally condemned and criminalized, and 

therefore of little interest to the thesis seeing as both the legal and moral standpoint of the 

Community on these subjects should already be clear. 

The terms “pornography” and “pornographic material” in this thesis are used interchangeably, 

and refers to material that by way of text, images or film (live action or animated, including 

individual movies, TV-channels, pay-per-view etc.) made with the purpose to cause sexual 

arousal in the recipient and with a primarily, although not necessarily purely, commercial 

interest in mind. This to distinguish it from works that, while containing sexually explicit 

content, are not primarily made with an interest to turn a profit – particularly those works that 

more neatly fit within the purview of “art”. It is also important to note that “pornographic 

material” is not necessarily material judged to be “obscene” by either law or individuals, 

although the term might include such materials. Furthermore, pornography is, in this thesis, not 

separated from the less politically charged term “erotica” – often applied to less explicit 

material, often marketed towards women. 

 

3 Methodology 
 

In attempting to achieve my aim of identifying the stance of the EU’s (and, by extension, the 

ECHR’s) stance on Member State limitations of pornography, a number of subqueries will be 

addressed: 

 Does the ECHR cover the production, distribution and/or consumption of pornography? 

 Under what circumstances are Member States allowed to derogate from the Convention, 

when concerned with the subject of pornography? 

 In what way does the ECHR and the case law of the European Court of Human Rights 

(ECtHR) and European Commission of Human Rights (ECmHR) affect the EU and 

ECJ? 
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 When is EU law applicable when concerned with national measures limiting the 

production, distribution and/or consumption of pornographic material? 

 On what grounds are such measures deemed compatible with Union law? 

 How is the Principle of Proportionality applied in these instances? What leeway is the 

Member States afforded in these cases? 

 Can an express standpoint on the production, distribution and/or consumption of 

pornographic material be gleaned from Union law and ECJ precedents? 

With both the treaties of the EU and the ECHR being rather imprecise in their wording and 

neither expressly touching upon the subject of pornography, the mainstay of the thesis’ material 

concerning the EU’s and ECHR’s stance on pornography will come from the case law of the 

ECJ and ECtHR/ECmHR. In the case of the EU, due to a lack of directly applicable ECJ-cases, 

it will also be necessary to look to jurisprudence not expressly concerned with the topic of 

pornography. When surveying the applicability of the articles of the ECHR I have opted to 

single out those articles I deem to be most readily applicable to state limitations of the 

production, distribution and/or consumption of pornography rather than weighing each article’s 

applicability in turn. Furthermore, when discussing ECHR case law in general I will most often 

expressly mention the ECtHR (seeing as the ECmHR was superseded by the ECtHR in 1988) 

– however, this is a generalization made for sake of brevity, as I naturally consider case law 

from the ECmHR as well. 

The main focus when concerned with Member State limitations of the production, distribution 

and use of pornography will be on the ‘public morality’-derogations codified on both the TEFU 

and the ECHR, seeing as it has been pervasive in all court cases concerning such state measures.  

It should be noted that the principle of Stare Decisis, in this thesis, is not viewed as something 

inexorable or a definite prediction of future judgements. The case law of the European Union 

and ECHR is undeniably somewhat organic and the causes for and the direction of their 

development cannot be limited solely to the precedence of earlier case law. 

Concerning the moral/philosophical-aspect of the thesis I have made my starting-point in the 

previously referenced Stanford Encyclopaedia of Philosophy-article, authored by Dr Caroline 

West, on pornography and censorship.6 However, I will also more closely scrutinize the works 

                                                           
6 Caroline West; Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015 
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of individual commentators and scholars on the subject. While dividing the various 

philosophical and legal views on pornography into the three abovementioned categories (the 

liberal, conservative and feminist perspectives respectively) is, naturally, an oversimplification 

of the discourse regarding the issue, most arguments nevertheless tend to fall within one of 

these three general viewpoints. In comparing these with the letter, reasoning and effects of EU 

(and, by extension, ECHR) written law and case law, they will serve to illustrate what judicial-

philosophical stance the EU and ECHR has taken when concerned with pornography – or at 

least which of these benefits the most. More specifically, I will try and discern: (1) which of the 

different moral/legal standpoints on pornography have been favoured, intentionally or not, by 

the courts and legislation, (2) which sort of critique can be levelled against them from those 

that have not, as well as (3) more discuss the effects and/or implications (beneficial or not) of 

the courts’ chosen approach, as well as possible routes of development. 

Throughout the thesis I’ve referenced a variety of accredited legal scholars (beyond those 

representing the abovementioned liberal, conservative and feminist perspectives) in order to 

verify and substantiate my research. However, there is scant academic writing on the subject of 

the EU’s and ECHR’s stance on Member State limitations of pornography, the focus of the 

thesis thusly remaining with EU and ECHR law and ECJ and ECtHR/ECmHR case law. 

 

4 Private kink, public outrage – a summary of the competing 

views on pornographic material and limitations thereof 

 

Before delving into the actual legal works of the EU and the ECHR it is prudent to first look 

into the particulars of the previously mentioned standpoints on pornography and the state’s 

possibility and/or willingness to limit its production, spread and consumption. Whilst how these 

standpoints corresponds with that of the EU will be analysed in greater detail below, the purpose 

of this particular chapter is to familiarize the reader with major points of these differing theories 

of morality and law. 

 

4.1 Freedom for all – the Liberal Standpoint 

Traditionally, liberal scholars have defended the right to produce and consume pornography – 

the matter being closely connected with the right to free speech and expression, as well as the 
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right to privacy. The right to free speech and expression is a negative freedom, a right to not 

have your speech or expression infringed upon – although not a right to be given the means 

and/or opportunity to spread those works or opinions.7 

However, the negative rights to freedom of speech, expression as well as privacy are generally 

not regarded as absolute rights. John Stuart Mill formulated a guiding principle, the “Harm-

principle”, for when a state can justifiably infringe upon the liberty of its citizens which is still 

a lynchpin in the liberal argument: 

The only principle for which power can be rightfully exercised over any member 

of a civilized community, against his will, is to prevent harm to others. His own 

good, either physical or moral, is not a sufficient warrant. […] To justify that 

[infringement], the conduct from which is desired to deter him, must be calculated 

to produce evil to someone else.8 

However, the definition of harm, and how significant this harm has to be to justify a limitation 

of individual liberty, is a point of contention within liberal circles. Mill defines “harm” as 

something that injures the rights of someone or sets back important interests that benefit others. 

This sets it aside from something that causes “offence”, as in causing disagreement or dislike, 

which Mill’s argues does not warrant the limitation of individual liberty because of the 

subjective nature of such feelings – this stands even if said “offence” is experienced by a vast 

majority of the populace.9 Nor does Mill accept state involvement to stop people from causing 

harm to themselves, which includes consensual harm caused by others.10 However, limitations 

on individual liberty might be pre-emptive if the actions of the individual risks harm befalling 

others – although the question of how significant this risk must be is not addressed by Mills, 

nor is the exact definition of harm.11 

Ronald Dworkin is perhaps a more contemporary representative of the liberal judicial 

standpoint. Whilst agreeing with many of the core ideas espoused by Mill, Dworkin has 

developed a slightly different set of reasoning. Most notably, perhaps, Dworkin rejects Mill’s 

“neutral” Theory of Utility, arguing that a system where preferences and interests are weighed 

                                                           
7 Ibid, section 2.2 
8 Mill, John Stuart, On Liberty; Floating Press; 2009 (Originally published in 1859); pg. 18 
9 Ibid, pg. 9-10, 167 
10 Ibid, pg. 22 
11 Ibid, pg. 139 
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only for intensity and not merit does not sufficiently safeguard individual rights.12 These rights 

are not merely written law, but can be extrapolated from basic principles of morality and justice. 

According to Dworkin’s legal theory, morality is an integral part of law, refuting the legal 

positivist apartheid between the two. In his own words ‘policies’, which Dworkin defines as 

societal goals of economic, political or improvement for the community, cannot trump 

‘principles’, a certain standard required by justice, fairness and/or morality (notably, individual 

rights).13 

One of these principles, central to Dworkin’s legal theory, is that of equality. By this Dworkin 

means both equality in terms of welfare and resources. As such, Dworkin accepts a relatively 

high degree of state interference in individuals’ lives if done to ensure an equal distribution of 

wealth and resources (unless that inequality is the result of individuals’ personal life choice, 

and not, as he puts in, “brute bad luck”).14 However, maintaining the principle of equality also 

means that the state cannot treat its subjects differently because of their personal idea of how 

to lead a “good life” – that is to say, their individual perceptions of value and morality. As such, 

the abovementioned state interference cannot be justified by stating that the way an individual 

has chosen to lead his life is immoral; nor can it be motivated by societal interest, seeing as the 

‘principle’ of equality trumps the ‘policy’ in question. It must, however, be noted that 

Dworkin’s theory still allows for restrictions on individual freedoms of choice, if those choices 

come at the expense of others (as per Mill’s Harm-principle).15 

Now, how does Dworkin’s theory of law translate when considering the subject matter of 

pornography? Luckily, unlike Mill’s, Dworkin has commented directly on the subject. In his 

critique of the Williams Report16, Ronald Dworkin echoes Mill’s claim that mere offence 

cannot justify a limitation of individual liberties, no matter how widespread – keeping in line 

with each person’s freedom to lead what they perceive as a ‘good life’.17 Dworkin further 

clarifies his reasoning, claiming that individuals have a right to ‘moral independence’, stating 

that: 

                                                           
12 Dworkin, Ronald, Is there a right to Pornography?, Oxford Journal of Legal Studies; Vol. 1, No. 2; 1981; 

pg.202 
13 Wacks, Raymond, Understanding Jurisprudence - An Introduction to Legal Theory, 3rd Edition, Oxford 

University Press, 2012, pg. 122 
14 Ibid, pg. 127 
15 Ibid, pg. 132 
16 The Committee on Obscenity and Film Censorship 
17 Dworkin, Ronald. Is there a right to Pornography?, Oxford Journal of Legal Studies, Vol. 1, No. 2; 1981, pg. 

194 
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[People] have the right not to suffer disadvantages in the distribution of social goods 

and opportunities, including disadvantages in the liberties permitted them by the 

criminal law, just on the ground that their officials or fellow-citizens think that their 

opinions about the right way for them to lead their own lives are ignoble or wrong.18 

Following this line of argument, Dworkin questions (although does not outright refute) the 

justifiability to limit even live sex shows and the public display of pornography, the subject of 

the Williams Report, due to the fact that the argument for its limitation relies on ‘offence’ and 

inherently personal values in limiting the freedom of choices of (amongst others) 

pornographers, given that the Harm-principle doesn’t come into effect.19 

Joel Fienberg agrees with Dworkin that the mere publication or private consumption of 

pornography, as long as it cannot be shown to cause significant harm to others as per the harm-

principle, cannot be justifiably prohibited. However, unlike Dworkin he states that the public 

display of pornography causes a type of harm in the form of “offensive nuisance” to those who 

involuntarily come across it. In his own words: “… the prevention of offensive conduct is 

properly the state's business”.20 Fienberg states that the limitation of public exhibitions of 

pornography or places of sale is justified for this reason, seeing as the pornographers and 

consumers negative right to free speech and expression is still satisfied, given some minor 

inconvenience – largely mirroring the case made by the Williams Report.21 

Furthermore, Fienberg argues that the liberal principle of not intervening in cases of harm 

against self can be infringed upon due to a lack of voluntariness, defined as being informed of 

relevant facts and not affected by coercive pressures and compulsions.22 The action must, in 

Fienberg’s words, “represent (their agent) in some important way”, mirroring her values and 

desires. For example, were pornographic material be shown to have detrimental effects on a 

person’s physical, mental or sexual health, the voluntariness of the choice to nevertheless 

indulge in the consumption of such materials hinges upon the individual’s knowledge of those 

                                                           
18 Ibid, pg. 194 
19 Ibid, pg. 182-184 
20 Fienberg, Joel, The Moral Limits of the Criminal Law: Volume 2: Offense to Others, Oxford University Press, 

1985, pg.2 

21West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 2.2.2 
22 Sartorius, Rolf E., Paternalism, University of Minnesota Press, 1984, pg. 244 
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detrimental effects. The more serious the effects or higher the risk of negative effects, the higher 

the level of voluntariness is needed to call the action fully ’voluntary’.23 

 

4.2 Wholesome entertainment – the Conservative Stance 

The conservative stance on the freedom or limitation of pornographic material (principally the 

latter, by a substantial margin) can largely be summed up in two main positions: that of legal 

moralism and that of legal paternalism.24 

Legal moralism is, generally speaking, concerned with the wellbeing of society as a whole. It 

can be defined as the view that the state is justified in limiting or prohibiting conduct that is in 

conflict with society’s prevailing moral norms, both to protect these societal values and to 

promote moral virtue in the individual.25 This view has been advocated by amongst others Lord 

Patrick Devlin, most notably during the Wolfende Report26. The Baron criticized the 

Committee’s usage of the previously described philosophy of John Stuart Mill to argue for a 

decriminalization of homosexual acts. While the committee argued that the state should not 

concern itself with “private immorality” (the immorality of homosexuality wasn’t questioned), 

Devlin maintained that a common moral code is pivotal for a stable society – making 

immorality, whether private or not, very much the state’s business.27 Furthermore, he deemed 

offence to be a justifiable reason for the state limiting individual liberty, seeing as offence is a 

matter of moral conviction.28 Needless to say, this stance is effectively adverse Mill’s rejection 

of the harm of offence and the value afforded public opinion as well as Dworkin’s safety-bubble 

of moral independence. 

Legal paternalism is concerned with the wellbeing of the individual, maintaining that the state 

is justified in intervening with the liberty of individuals for their own good.29 The ‘good’ of the 

                                                           
23 Fienberg, Joel, The Moral Limits of the Criminal Law: Volume 3: Harm to Self, Oxford University Press, 

1986, pg. 118 
24 West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 2.1 
25 Hart, H.L.A, Essays in Jurisprudence and Philosophy - Social Solidarity and the Enforcement of Morality, 

Oxford University Press, 1983, pg. 249 
26 The Report of the Departmental Committee on Homosexual Offences and Prostitution 
27Dworkin, Ronald, Lord Devlin and the Enforcement of Morals, Faculty Scholarship Series, Paper 3611, 1966, 

pg. 989 
28 Ibid, pg. 1000 
29 West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 2.1 
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individual might be both welfare-related and moral.30 It is important to remember that liberal 

philosophers does not necessarily regard attempts to dissuade or encourage certain behaviours 

(through way of, for example, taxes) to be in conflict with individual liberty. This sort of 

paternalism has already been covered to some extent by way of Feinberg’s conditional ‘soft’ 

paternalism. ‘Hard’ paternalism denotes a restriction of individual liberty in situations where 

the individual’s choices and/or actions are more substantially voluntary.31 

 

4.3 Societal harm – the Feminist Approach 

A more contemporary legal perspective, the feminist standpoint on pornography is nevertheless 

a (perhaps disproportionally) well-discussed subject. Feminism has generally, although not 

exclusively, been opposed to pornography. The central point in anti-pornography feminism is 

that pornography is, directly or indirectly, harmful to women. This point can in turn be divided 

into two, not mutually excluding, categories: 1) the harm done to women during the production 

of pornography, most notably as actors, and 2) the harm resulting from the consumption of 

pornography, both to women as a group and as individuals.32 

Catherine A. MacKinnon argues that the consumption of pornography harm women as a 

societal group in a number of ways, going as far as to state that pornography is “central to the 

institutionalization of male dominance”.33 MacKinnon argues that pornography conditions the 

male sexual arousal as well as the male view of women to one of female subordination, also 

serving to detach him to the female perspective.34 This in turn creates a social environment in 

which women might be reluctant to speak up on sexual matters and that discredit female 

opinions contradicting those ostensibly espoused in pornographic material (such as reports of 

sexual crimes).35 

                                                           
30 Dworkin, Gerald, Paternalism, Summer 2014 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 2.1 
31 Pope, Thaddeus; Counting the Dragon's Teeth and Claws: The Definition of Hard Paternalism, Georgia State 

University Law Review, Vol. 20, Issue 3, 2004, pg. 1 
32 West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 4.1 
33 MacKinnon, Catharine A., Pornography: Not a Moral Issue; Yale Law & Policy Review, Vol. 2, No. 2, 1984, 

pg. 321 
34 MacKinnon, Catharine A., Pornography, Civil Rights and Speech, Vol. 20, No. 1, Harvard Civil Rights-Civil 

Liberties Law Review, 1985, pg. 307 
35 West, Caroline, Pornography and Censorship, Fall 2013 Edition, The Stanford Encyclopedia of Philosophy 

[http://plato.stanford.edu/] 25 September 2015, subchapter 4.1 



14 
 

MacKinnon’s stance on pornography is perhaps most aptly represented through her contribution 

to the anti-pornography ordinance drafted in Minneapolis, 1983, along with Andrea Dworkin. 

The ordinance would make it possible for women harmed by pornography to press charges 

against the producers and/or distributors of pornography. Seeing as pornography, according to 

MacKinnon-Dworkin, could be construed as a crime against women’s civil rights, the number 

of potential applicants would be considerable. Pornography was defined broadly as sexually 

explicit material that subjugates women, listing what kind of material that de facto serves to 

subjugate women (as opposed to the definition of pornography chosen in this thesis). Although 

this does theoretically leave the door open for some pornographic material to be deemed 

harmless, so to speak, the effective (and desired) results would most likely have been a total 

ban and/or strict limitation of pornography. 

This view can be contrasted with that of Mary Joe Frug, another prominent feminist whose 

work on the subject was unfortunately cut short by her murder in 1991. Both Frug and 

MacKinnon agreed that the legal discourse was a part of the political struggle for gender 

equality and that the law has a part in the social constructions that lead to women’s subjugation, 

but that it can conversely also help in their re-construction.36 However, Frug problematized not 

only pornography and a legal system allowing for it, but also the opposite – legal limitations on 

pornography, as well as sex work and other tangent subjects. 

While not by any extent pro-pornography, Frug argued that regulation, even when ostensibly 

pro-women’s rights (such as anti-prostitution or anti-pornography statues) can create 

problematic social structures by “terrorizing”, “materializing” and “sexualizing” the female 

body – determining which sorts of behaviours (such as motherhood, monogamy, long-term 

relationships) are acceptable and which (such as casual sex, voluntary childlessness, sex work 

etc.) are not. Frug criticised the abovementioned anti-pornography ordinance for seeking to 

“single-mindedly seeking to destroy” pornography rather than deconstructing it – underlining 

that “the proliferation and character of pornography is one of the most complicated cultural 

events of our time, an event whose meanings are still quite indeterminate”.37 

 

                                                           
36 Frug, Mary Joe, A Postmodern Feminist Legal Manifesto, Harvard Law Review, Vol. 105, No. 5, 1992, pg. 

1048 
37 Ibid, pg. 1074 
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5 The ECHR 

 

Seeing as the ECHR is to be regarded as jus cogens, overriding both national and EU law, it is 

apt to first survey the Convention’s stance on the production, distribution and/or consumption 

of pornography. The details of the relationship between the ECHR, ECtHR case law and the 

EU will be elaborated upon further down. 

5.1 Written law 

Every member of the council of Europe, which includes all of the Member States of the EU, 

are bound by the ECHR. The ECHR has vertical effect – any one person may take a state party 

to court before the ECtHR for infringing his/her rights as guaranteed by the Convention. It is 

not a set of rules invoked flippantly – just the term “human rights” brings with it a certain 

solemnity. One could be forgiven for assuming that the ECHR would be above such an often 

derided topic such as commercial pornography. However, one must remember that the rights 

guaranteed in the ECHR are universal in their application within the party states’ jurisdiction, 

as per Article 1 of the Convention. 

Article 10, the right to freedom of expression, is perhaps the regulation that most immediately 

comes to mind when concerned with the subject of pornography, in particular its production 

and distribution. Article 10.1 holds that: 

1. Everyone has the right to freedom of expression. This right shall include freedom 

to hold opinions and to receive and impart information and ideas without 

interference by public authority and regardless of frontiers. This article shall not 

prevent States from requiring the licensing of broadcasting, television or cinema 

enterprises. 

The Article is far-reaching its application; not only concerned with the substance of the 

information or opinion in question, such as artistic or political expression, but also their form. 

For example films, printed material and electronic information are included within the Article’s 

scope.38 However, the ECHR allows for the restrictions of the Freedom of Expression, if 

motivated by one of the express derogations in Article 10.2: 
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2. The exercise of these freedoms […] may be subject to such formalities, 

conditions, restrictions or penalties as are prescribed by law and are necessary in a 

democratic society, in the interests of national security, territorial integrity or public 

safety, for the prevention of disorder or crime, for the protection of health or 

morals, for the protection of the reputation or rights of others, for preventing the 

disclosure of information received in confidence, or for maintaining the authority 

and impartiality of the judiciary. (Own cursives) 

Firstly, it should be noted that the protection of morals, which has been used in the majority of 

cases concerning pornography in both the ECJ and the ECtHR, is expressly mentioned as a 

viable justification. Secondly, the term “necessary in a democratic society” might seem rather 

esoteric in itself – basically, the measure has to address a pressing social need, as well as strike 

a balance between these aims and the means employed, not unlike the test of proportionality 

employed by the ECJ.39 

Another article of importance when concerned with national limitations on the trade 

in/consumption of pornography is Article 8, concerning the right to respect for “private and 

family life, his home and his correspondence” – albeit it is perhaps more readily concerned with 

the possession of pornography rather than its production and/or distribution. It should be noted 

that the United Kingdom is currently the only Member State that has legislation concerning 

private possession of pornography (other than child pornography, bestiality etc.), prohibiting 

the possession of what British law defines as “extreme pornography”.40 One of the most open-

ended rights, it maintains the same kinds of express derogations (including protection of morals) 

and test of proportionality as the abovementioned Article 10.41 

Lastly, Article 3 of the ECHR can, and has been, applied in the ECtHR when concerned with 

matters of pornography. However, unlike the previously mentioned Articles 8 & 10, which are 

better suited to argue against national restrictions on pornographic material, Article 3 is more 

likely to be used to argue in favour of such restrictions. Article 3 of the ECHR constitutes an 

absolute and unqualified right to not be subject to “torture or inhuman or degrading treatment 

or punishment”. This includes humiliating and/or debasing actions, not necessarily violent 

                                                           
39 Arai Yukata, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence 

of the ECHR, 1st Edition, Hart Publishing, 2001, pg. 11 
40 Criminal Justice and Immigration Act 2008; Part 5; Sections 63-67 
41 Rainey, B., Wicks, E. and Ovey, C., Jacobs, White and Ovey; the European Convention on Human Rights, 6th 

Edition, Oxford University Press, 2014, pg. 334 
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ones.42 As Article 3 constitutes a positive obligation for the party state, it is may well be used 

to argue for state restrictions of certain kinds of pornographic productions – most notably such 

“extreme pornography” as abovementioned. Following the same line of thought, the right not 

to see pornography might very well be argued to fall within the scope of this article.43 

5.2 Case law 

As pornography is not expressly mentioned in the Convention’s articles, and what with the 

articles’ intentional width, the Convention’s stance on pornography must be glanced from 

ECtHR case law. For sake of oversight, the referenced legal cases in this chapter has been 

arranged according to what article of the ECHR has been applied. 

 

5.2.1 Article 10 – The right to Freedom of Expression 

Initially, it might be judicious to first draw attention to the case of Glasenapp v Germany, 

concerned with the freedom of expression.44 The concurring opinion of Mr. Trechsel states that 

the protection of morals is specifically concerned with the party states’ allowance to place 

restrictions on pornographic material.45 This would seem to suggest that the protection of 

morals is the most readily applicable derogation – and this has also been the case in the vast 

majority of ECtHR cases concerned with pornography and national restrictions of it. 

Furthermore, Handyside v the United Kingdom underlines that pornography is protected by the 

right to free expression, stating that: 

Freedom of expression [...] is applicable not only to 'information' or 'ideas' that are 

favourably received or regarded as inoffensive or as a matter of indifference, but 

also to those that offend, shock or disturb the State or any sector of the population.46 

The case of Handyside v the United Kingdom concerned a British seizure of a number of 

children’s books, the Danish-made “Little Red Schoolbook”, deemed “obscene” by the state 

due to the views it espoused on pornography. Contrastingly, the book had been successfully 

published in several other European states.47 While the court found Article 10 to be applicable, 

                                                           
42 Reidy, Aisling, Human rights handbook, No. 6: The prohibition of torture – A guide to the implementation of 
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45 Johnson, Paul, Pornography and the European Convention on Human Rights, Porn Studies, Vol. 1, Issue 3, 
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46 Handyside v the United Kingdom (No. 5493/72), 1976, § 49 
47 Ibid, § 11 
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they ultimately accepted the United Kingdom’s defence of its measures, the protection of 

morals, as justified. Whilst noting its own supervisory function with regards to the freedom of 

expression, as well as the importance of the freedom of expression in itself, the court noted that 

since there was no “uniform European concept of morals” it was for the state authorities to 

decide what constituted the moral standard of the country.48 

As such, Handyside constituted a very clear adherence to the ’margin of appreciation’-doctrine 

- that is, the approach that the Member States’ be given latitude in applying the provisions of 

the Convention.49 It should be noted that in reaching the conclusion that the seizure of the books 

was justified by the protection of morals, the ECtHR only referenced the passages of the book 

already mentioned by the British court (a, by itself, rather insular examination), doing little in 

the way of independent analysis. In other words, the book was examined neither in its entirety 

nor independent from the British court.50 

Several members of the court contested the ruling, stating that the children’s-book’s relatively 

harmless content could hardly be seen as obscene in a county which allows for regular television 

broadcasts containing both erotic, sadistic and violent themes. The majority, however, stated 

that the two were not comparable, seeing as the Little Red Schoolbook was directly aimed at 

children whereas the media referred to was not.51 

The ECmHR reached a similar conclusion in the case of X. v Austria. Concerning the seizure 

of a number of adult publications under Austrian obscenity laws, the applicant argued that the 

publications (although undeniably pornographic) should not be regarded as obscene seeing as 

the view of what is moral and/or obscene was very different than it was when the Austrian 

obscenity law was enacted (1950).52 The commission, however, reached the same conclusion 

as in the abovementioned Handyside-case, underlining the state’s wide margin of appreciation 

when deciding what complies with the nation’s moral standard. Interestingly, the court chose 

not to review the material itself, claiming that the publication’s title (“The Lascivious Pastor’s 

Wanton Niece”) and the citations of the national court spoke for themselves.53 
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While not focused on purely or primarily commercial pornography, the case of Müller and 

Others v Switzerland nevertheless concerned material that could be construed as pornographic 

and/or obscene. A set of paintings, portraying amongst other things fellatio, sodomy and 

bestiality (albeit rendered more vividly artistic than photorealistic), by Mr. Müller had been 

displayed at an art exhibition in Fribourg, Switzerland, but was later seized by the authorities 

and the applicants fined due to them breaching Article 204 of the Swiss criminal code, 

prohibiting “obscene publications”.54 Having no success in the national courts, the applicants 

turned to the ECtHR, stating that the works’ confiscation and their own conviction violated 

Article 10 of the ECHR.  

In assessing whether the national measures could be said to be necessary in a democratic 

society, the court inspected the paintings – commenting that they portrayed “sexuality in some 

of its crudest forms”.55 As such, the court noted that the Swizz court’s assessment that the 

paintings were “liable to offend the sense of sexual propriety of persons of ordinary 

sensibilities” was not unreasonable or unjustifiable.56 As such, the national measure was a 

response to a genuine social need, and both the paintings’ confiscation and the applicants 

convictions were deemed permissible. The ECtHR did not explain by what methodology it 

reached this conclusion, not elaborating on its “inspection” of the paintings. 

The state’s margin of appreciation is not limited to the national moral standard. In the case of 

X. Company v the United Kingdom (Henceforth referred to X. Company, as to not risk confusion 

with the case of X v Austria) the British police had seized illustrated adult magazines from a 

publisher.57 Reiterating that the protection of morals is a legitimate aim, the ECmHR stated that 

it was for the state to assess the moral standard of its jurisdiction as well as the regulatory 

measures necessary to protect those standards.58 Once again, the court didn’t independently 

review the material in question, stating that the material was “so clearly obscene that it was not 

even necessary to take any evidence on the moral standards of the likely readers…”.59 

Seemingly, both the moral standard of and the measures taken by the party state will generally 

be accepted by the ECtHR. 
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In addition to questions of proportionality, seeing as the derogation is concerned with a 

protection of societal moral, the question of what is ’public’ and what is ‘private’ becomes 

highly relevant. The ECtHR touched upon this question in the case of Scherer v Switzerland. 

The owner of a sex shop in Zurich catering to homosexuals had been prosecuted for showing 

pornographic films to paying customers in a projection room in the back of the shop.60 The 

ECtHR stated that since those adults that saw the films had to produce a membership card and 

vouch for their sexuality as well as the fact that admission into the shop (which was outwardly 

discreet) was strictly controlled, the pornographic movies shown could not be regarded as 

‘public’.61 Unfortunately, the case was dismissed due to the appellant’s untimely passing, 

greatly diminishing its jurisprudential value. However, it does give an inkling to the ECtHR 

line of thought concerning what pornography is deemed ‘public’ – even though it must be 

underlined it does not concern the state’s margin of appreciation when limiting pornography 

that is deemed public. 

While Scherer related to a physical store, Hoare v the United Kingdom concerned a mail-order 

service, marketing pornographic video cassettes in a national newspaper. The appellant did not 

dispute that the cassettes could be regarded as obscene in the meaning of the law, but stressed 

that only those sharing his opinions and proclivities would purchase the video cassettes in 

question.62 However, the ECmHR argued that even if that was the case, there was no guarantee 

that the videos wouldn’t end up in circulation and thusly “escaping any form of control by the 

authorities”, ending up in “the wrong hands”.63 The application was consequently declared 

inadmissible.64 

A similar conclusion was reached in the more recent Perrin v the United Kingdom. The 

appellant was the majority shareholder of a company running a pornographic website. The 

website displayed a free “preview” page upon entering, showing pictures of coprophilia65, 

coprophagia66 and fellatio as well as offering subscriptions.67 The appellant argued, inter alia, 

that it was unlikely that members of the community would happen upon the website by accident 

– made further unlikely by the availability of parental control software.68 The court underlined 

                                                           
60 Scherer v Switzerland (No. 17116/90), 1993, § 6 
61 Ibid, § 10 
62 Hoare v the United Kingdom, (No. 31211/96), 1997, pg. 6 
63 Ibid, pg. 7 
64 Ibid, pg. 7-8 
65 The use of faeces or filth for sexual excitement. 
66 The eating of faeces. 
67 Perrin v the United Kingdom (No. 5446/03), 2005, pg. 2 
68 Ibid, pg. 7 



21 
 

that the material was available to anyone surfing the internet and ultimately declared the 

application inadmissible.69 However, the court did also state that if the pornographic imagery 

had not been present on the website’s preview page, then a conviction might very well have 

been avoided. Furthermore, the court underlined that the works lacked any artistic merit, which 

would otherwise have afforded it additional protection.70 This case suggests that there is a way 

to avoid the protection of morals-derogation, given that the material is sufficiently “private”. 

Perrin is not significant only for upholding the arguably strict standard of Hoare, but also for 

exemplifying that this line of reasoning is upheld also when concerned with websites and 

internet-based services – which is the fastest expanding source of revenue for the pornographic 

industry. Summarily, the level of “privacy” that is needed for the protection of morals-

derogation not to apply is set high by the ECtHR – regardless of medium. 

 

5.2.2 Article 8 – The right to Family and Private life  

Article 10 of the ECHR might at first glance seem like the most germane article to invoke in 

cases concerned with the production and/or distribution of pornographic materials, whilst in 

cases of possession and/or consumption of pornography it would perhaps be more apt to apply 

the right to respect for private life. There is, however, an overlap between the two, as the right 

to private life has been interpreted rather widely by the ECtHR. In X. v Iceland the ECmHR 

held that the right to “private life” does not merely cover one’s right to privacy, but also the 

right to freely “develop relationships with other human beings […] for the development and 

fulfilment of one’s own personality”.71 To some extent, this also applies to the individual’s 

working life, not just their domestic life, as can be seen in the case of Niemitz v Germany, where 

a police search of the applicant’s office was deemed to be in violation of the right to private and 

family life.72 Concerning what aspects of one’s private life is covered by Article 8, the case of 

X & Y the v the Netherlands holds that this includes an individual’s sexual life.73 

Judging from these preliminary “boundaries” of private life, one could easily interpret the 

article as being not only concerned with possession and use of pornography in a private setting, 

but to some extent its production and distribution as well. This reasoning is elaborated upon in 
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Reiss v Austria. The proprietor of a gay bar was convicted under a national law regarding the 

publication and distribution of pornography, which led to his complaint that the national 

measure violated his right to respect of private life.74 In the proprietor’s absence, one of the 

employees had played a pornographic film at one of the bar’s monitors, in view of the bar’s 

clientele. The ECmHR held that the screening of pornographic films for the purpose of 

monetary profit decidedly fell outside of the scope of the right to respect for private life, despite 

the age restrictions (18) for entering the premise and the need to knock before being let in.75 

In Pay v the United Kingdom the ECtHR also considered to what extent the distribution and 

production of pornography could be regarded as pertaining to an individual’s “private life”. A 

probation officer (the applicant) at the Lancashire Probation Service (LPS) was dismissed 

following the LPS being informed of his involvement in the BDSM*-community. More 

specifically, the applicant was involved in the building and supplying of BDSM-related 

paraphernalia, appeared on a BDSM-related website (described as soft-core pornography) and 

partook in the community as a whole. The LPS considering such interests to be incompatible 

with the requirements of a probation officer, resulting in his dismissal. 76 The ex-officer 

subsequently complained that his right to respect for private life guaranteed by way of Article 

8 of the ECHR had been violated, inter alia. The ECtHR held that since the public aspect of his 

interests (such as live performance etc.), by his own volition, formed an integral part of the 

applicant’s sexual expression it raised the possibility of them not falling within the ambit of 

Article 8. However, the court also noted the steps the applicant had taken to ensure his 

anonymity. When assessing whether the national measure was “necessary in a democratic 

society” the court nevertheless argued the applicant’s inability to “curb” the public aspects of 

his sexual identity, in tandem with his role as a parole officer (which included working with 

sex offenders), made the measure proportionate.77 This may be seen as surprising, considering 

the lack of monetary profit and the wide meaning of “private life” applied in cases not 

concerned with pornography. 
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5.2.3 Article 3 – The prohibition of torture [and inhuman treatment] 

ECtHR case law on Article 3 as applied to commercial pornography is virtually non-existent. 

However, this does not necessarily signify that the possibility of such a situation is non-existent. 

Whilst the idea of an appeal to Article 3 in order to limit (for example) the production and/or 

showing of pornography is largely conjectural at present, there exists case law that could give 

an inkling as to how such an argument would be received by the ECtHR. 

It has previously been stated that humiliating or debasing treatment could also be found in 

violation of Article 3. Furthermore, Article 3 is also applicable in situations when one individual 

has subjected another to such treatment, without state involvement. Z and Others v the United 

Kingdom concerned the state’s stated failure to take adequate measures in cases of child 

neglect.78 The court unanimously found that Article 3 had been breached.79 Whilst the 

particulars of the case are not of interest, it underlines the state’s responsibility even when the 

degrading treatment in question has been enacted by a private party. This is of importance, 

seeing as basically all pornographic material is produced and distributed by private parties. 

Concerning the potential right not to see pornography, Toomey v the United Kingdom offers 

some guidance. The applicant, a convict undertaking a treatment programme for sex offenders, 

had been shown various types of pornographic imagery and video during the course of a penile 

polygraph assessment80 - including, amongst others, men, women, bondage, simulated rape 

etc.81 The applicant claimed that the treatment in question constituted “degrading treatment”, 

as covered by Article 3 of the ECHR. However, whilst admitting the case raised complex issues, 

the ECtHR declared the complaint inadmissible. Interestingly, the court did not consider the 

type of material the applicant had been shown during the course of the assessment. It is 

uncertain however, due to the rather peculiar circumstances, to what extent the case has 

jurisprudential value concerning the right of free individuals not to “be subjected” to 

pornography. 

As for the possible breach of Article 3 during the production of pornography, there is no ECtHR 

jurisprudence expressly concerned with state intervention in pornographic productions. As non-

violent (or, at least, not in the sense that would constitute torture) but inhuman/degrading 

treatment entails a certain level of suffering as experienced by the victim, the voluntary nature 
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of partaking in a pornographic production poses a problem for the article’s applicability 

(situations involving coercion and the like would naturally be another matter). Furthermore, as 

espoused in the case of Raninen v. Finland, the objective of the treatment is also given weight.82 

Although some extreme forms of pornography undoubtedly portrays humiliating or debasing 

treatment, the objective is not to humiliate or debase the individual partaking. 

However, in East African Asians v United Kingdom the ECmHR noted that inhuman treatment 

also encompasses assaults on a person’s dignity, accepting a meaning of this as treatment that 

“lowers [a person] in rank, position, reputation or character, whether in his own eyes or in the 

eyes of other people”.83 While not addressing the problem of voluntariness, it does acknowledge 

that it is not only the victim’s personal suffering that is taken into account, but also the 

perceptions of those around him/her. In the same case the commission also noted that racism, 

as in treating individuals differently because on the basis of race, could constitute such an 

affront to dignity. An allegory could possibly be made to misogyny, an oft noted aspect of many 

pornographic productions, but such a line of reasoning is once again made difficult by the level 

of voluntariness involved. 

 

5.3 Summary 

The inclusive wording of the abovementioned articles as well as the ECtHR’s case law leaves 

little doubt that commercial pornography is a subject that falls within the Convention’s ambit. 

When concerned with matters pertaining to pornography, eroticism and/or sexuality the most 

common justification for state measures limiting the rights of the Convention has been the 

protection of morals – although the state must still show the measure is necessary in a 

democratic society. 

On a theoretical level, the Convention as well as non-pornography related jurisprudence gives 

the impression of rather far-reaching protection. However, in practise the ECtHR has been very 

acquiescent towards national measures limiting pornography in all of their aspects – the moral 

standard, the measure’s necessity as well as what actions can be deemed “public” or not. 

The ECtHR has expressly noted its own supervisory function in ensuring that the fundamental 

rights are respected. However, in Handyside the ECtHR underlined the wide margin of 
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appreciation afforded to the signatory state due to the fact that that there is no common standard 

amongst the Convention’s signatories concerning issues of morality and/or pornography. The 

ECtHR has made no independent claims as to what should/could be deemed moral/immoral, 

more often than not accepting the signatory states’ opinion without further scrutiny, or relying 

almost solely on the investigations and references made by the national court. The case of 

Müller is one of few cases concerned with sexually explicit material (although not commercial 

pornography) where the ECtHR independently examined the work in question, although 

without explaining its methodology. Furthermore, the signatory states’ leeway is not limited to 

the question of a purported national moral standard, but also encompasses what actual measures 

are taken to protect public morality – as exemplified in the case of X Company v. the United 

Kingdom.  

In Scherer, the ECmHR did hint that the distribution/showing of pornography might be deemed 

‘private enough’, so to speak, as to preclude the public aspect necessary for the public morality-

derogation to be used. However, it necessitates active measures and control over which 

individuals might be voluntarily or involuntarily exposed to the material – a criterion no less 

strict when concerned with internet-based pornography, despite the unique qualities of the 

medium. 

Taken together, the actual legal situation can be described as close to a Carte Blanche for the 

signatory states to limit the use of pornographic material. It is telling that no complaint 

concerned with state measures limiting the production, distribution and/or consumption of 

pornography has been deemed admissible by the ECtHR. 

The possibility to limit pornographic production and/or distribution by way of Article 3 has not 

been elaborated upon by the ECtHR. The case of Toomey seem to suggest that arguing a right 

not to see pornography might be difficult to sustain (at least by way of the convention), seeing 

as the appellant was effectively coerced by the state to view such imagery but the ECtHR still 

deemed the complaint inadmissible. Unfortunately, this is presently a matter of speculation. 

Concerning limiting pornographic productions due to potential degrading treatment also hasn’t 

been elaborated upon – although unlike Toomey there is no case law that suggests that the court 

wouldn’t consider such a line of reasoning. Again, however, this is a matter of speculation. 
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6 The European Union 

 

While seconded to the Convention in the legal hierarchy, the EU’s legal stance on pornography 

is by no necessity a duplicate of the opinions of the ECtHR. Nevertheless, EU law and 

jurisprudence is inevitably and heavily conditioned by their Convention-counterparts. This 

chapter will, as well as investigate the EU’s stance on pornography per se, elaborate upon this 

relationship. 

 

6.1 Written law 

The EU is arguably first and foremost a commercial union, which is naturally mirrored in its 

legislation. While the treaties doesn’t explicitly touch upon the subject of pornographic 

material, their articles concerning free movement inescapably include the subject within their 

scope. 

The trade in pornography in the form of tangible illustrations, magazines, books, DVDs etc. is 

encompassed by Articles 34 and 35 of the TEFU, prohibiting quantitative import- and export 

restrictions as well as measures having an equivalent effect (MEEs). However, most 

pornography is distributed and consumed by way of the internet – many pornographic sites 

offering access to the material in question for a limited period of time by way of subscriptions. 

These sorts of agreements falls within the purview of services, specifically audio-visual media 

services as described in the Audiovisual Media Services Directive 2010/13/EU (AMSD). The 

free movement of services is protected by Article 56 TEUF, prohibiting “restriction on [the] 

freedom to provide services”, while the Audiovisual Services Directive dictates that the 

Member States shall ensure the freedom of reception and retransmission of audio-visual media 

services on their territory.84 

Quantitative restrictions and/or MEEs can be judged lawful by way of the express derogations 

in Article 36, conceding to measures taken by the Member States when these are motivated by 

(amongst others) public health, public order and (perhaps most importantly for the subject 

matter at hand) public morality. Article 52, concerning the free movement of services, also 

contains a number of express derogations, namely public order, public safety and public health. 

However, the Member State must also show that measures motivated by these considerations 
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are proportional to their aims. To be proportional a measure must be both suitable, as in 

appropriate to attain the desired ends, as well as necessary, as in justified when weighed against 

the adverse effects of said measure – much like the test of proportionality used by the ECtHR 

to discern whether a national measure is ‘necessary in a democratic society’.85 The AMSD 

similarly dictates that the mentioned freedom of reception and retransmission may be derogated 

from on the ground of public policy, public health, public security and the protection of 

consumers.86 However the measures taken must once again be “proportionate to [the] 

objectives”.87 

While these articles lays down the absolute basis for inter-Union trade in goods and services, 

elaborated upon extensively by ECJ case law, they reveal little about the EU’s standpoint on 

the specific subject of pornography. Since the EU has not formulated, for better or worse, a 

cohesive, express standpoint on the topic, Union law’s standpoint on public morality must 

instead be gleaned analogically. 

Ostensibly underlining the importance of the Member States’ cultural individuality, Article 67.1 

of the TEFU states that: 

The Union shall constitute an area of freedom, security and justice with respect for 

fundamental rights and the different legal systems and traditions of the Member 

States. (Own cursives) 

This emphasis on the legal traditions of the Member States is not without contention, however. 

Another, seemingly contrary, set of values is espoused in the EU Charter of Fundamental Rights 

(EUCFR), made legally binding by way of the Lisbon Treaty, Article 6.1. In its preamble, the 

Charter states that: 

Conscious of its spiritual and moral heritage, the Union is founded on the 

indivisible, universal values of human dignity, freedom, equality and solidarity; it 

is based on the principles of democracy and the rule of law. It places the individual 

at the heart of its activities, by establishing the citizenship of the Union and by 

creating an area of freedom, security and justice.88 (Own cursives) 
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The seeming discrepancy between the two statues, while one must be careful not to overstate 

its practical legal implications, is nevertheless interesting. The question of discerning EU law’s 

stance on the issue of pornography is further muddled by the European Parliament resolution 

on the elimination of gender stereotypes in the EU (2012/2116(INI)). Based in part on a report 

submitted by the Committee on Women’s Rights and Gender Equality, the resolution 

acknowledged the role of media and culture in pervading harmful stereotypes of women, 

specifically acknowledging the role played by pornography.89 While section 17 of the report 

effectively called for the ban of pornographic material in all media, the European Parliament 

struck down this specific part of the report in its final draft.90 However, rather than making the 

Union’s stance on pornography clearer it has much the opposite effect, seeing as the amended 

report still references a resolution from 1997 calling for “… measures to prevent any form of 

pornography in the media…”.91 Summarily, and confusingly, we can find support for each of 

the three abovementioned legal perspectives in different EU legal documents.  

Concerning the relationship between EU law and the ECHR, Article 6.1-2 of the TEU state 

that: 

The Union recognizes the rights, freedoms and principles set out in the Charter of 

Fundamental Rights of the European Union of 7 December 2000, as adapted at 

Strasbourg, on 12 December 2007, which shall have the same legal value as the 

Treaties. 

This quite clearly sets the standard for the Convention’s influence. However, what with the 

abovementioned diffuse nature of the Convention’s wording, this is not the be-all-end-all source 

of law when concerned with the ECHR’s influence on Union law. Furthermore, while Articles 

6.1-2 TEU states that the EU “shall accede to the [ECHR]”, this ascension has yet to come 

about, following the opinion of the ECJ.92 This means that while the ECJ is bound to follow the 

ECHR by way of the TEU, the ECJ itself cannot be brought before the ECtHR for failing to 

uphold the Convention. Nevertheless, it is obvious that the ECJ cannot flagrantly disregard the 

rights espoused in the ECHR – even though it’s by the Union’s own admission. This topic will 

be expanded upon below by overviewing relevant ECJ case law. 

 

                                                           
89 2012/2116(INI), § 17-18 
90 A7-0401/2012, § 17 
91 A4-0258/97, § 4 
92 Opinion 2/13 of the Court, 2014 



29 
 

6.2 Case law 

With no harmonizing legislation expressly concerned with the subject of pornographic material, 

we turn to ECJ case law. However, here too there is an almost complete lack of direct mentions 

of pornographic material, especially in its form as an electronic service. As such, any enquiry 

into EU case law’s stance on the production of, trade in or consumption of pornographic 

material will have to rely largely on analogy. 

 

6.2.1 The Applicability of EU Law 

Union law cannot be made applicable in situations which are wholly internal to the Member 

State, as shown in the case of The Queen v Vera Ann Saunders – the issue must fall within the 

“field of application of Community Law”, which in turn necessitates the presence of a cross-

border element.93, 94 However, the hypothetical prospect of such a cross-border element is not 

enough to justify the application of Union law, as can be seen in the case of Kremzow v. 

Austria.95 

When concerned with the free movement goods, as is the case with pornographic DVDs, 

magazines etc., observing such a cross-border element should prove uncomplicated. However, 

electronic services such as pay-per-view programmes or subscription-based pornographic sites 

are another matter, seeing as neither the recipient nor provider of the services move across 

national borders. 

The Alpine Invest-case concerned a Dutch company offering financial services by cold calling, 

a practise limited by the Dutch state. This constituted a service in the eyes of the ECJ, the 

service itself moving across state borders, and the Dutch state’s measure was deemed contrary 

to the free movement of services (although justified by general interests).96 The case also shows 

that Union law (specifically Article 56 TFEU) can be applied against the national’s own 

Member State, which is of interest in those cases when the distributor’s own state places 

restrictions on the distribution of pornography.97 
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The ECJ has, when concerned with the right to free movement, generally moved towards the 

Market Access-approach as opposed to the Discrimination-approach when judging what 

constitutes a restriction of free movement. In the case of free movement of goods by way of 

Dassonville-case, the ECJ stating that “… all trading rules enacted by Member States which 

are capable of hindering, directly or indirectly, actually or potentially, intra-Community 

trade…” are to be regarded as MEEs.98 This line of reasoning was later developed in Cassis de 

Dijon, underlining that a measure can, and will, be regarded as a MEE even if it applies equally 

to domestic and foreign goods – unless justified by a “mandatory requirement”.99 Concerning 

the free movement of services, the Market Access-approach was introduced in the Säger-case, 

largely mirroring the line of thought espoused in Dassonville.100 

The Market Access-approach was, however, somewhat restricted after Keck, which states that 

national measures concerning “certain selling arrangements” are not seen as MEEs as long as 

they “in law and fact” treat traders equally.101 Selling arrangements encompasses the 

circumstances in which the goods are sold, but not measures regarding the characteristics of 

the product.102 Applying this to pornographic material, a national rule limiting the sale of 

pornographic material to certain times or places (such as after a “watershed”, or to designated 

shops) would fall outside the scope of Article 34 TFEU as long as foreign and domestic goods 

are treated equally “in law and fact”. However, a rule restricting the type of pornography that 

is allowed to be distributed does not (such as the United Kingdom’s Obscene Publications Act 

of 1959). The reader has by now surely noted that the Keck-principle only expressly apply to 

goods. There is not equivalent jurisprudence concerning services, and it has been disputed 

whether Keck can be applied analogously.103 However, in his opinion in the Omega-case, 

General Advocate Stix-Hackl advised against such an approach.104 
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5.2.2 The derogations – express or not 

Having established that Union law is applicable to most conceivable situations concerning the 

trade in and distribution of pornography and that measures taken to limit it also limits the right 

to free movement, we next turn to the possible justifications for such measures. 

Generally, the articles’ express derogations has been deemed to be more and more limited in 

their scope. At the same time, the number of justifications recognized by the ECJ are becoming 

more numerous.105 Cassis de Dijon (in the case of goods) and Säger (in the case of services) 

have both shown that the ECJ will also accept Mandatory Requirements (MRs) as justifications 

for national measures limiting market access – however, only in the case of indistinctly 

applicable measures (non-discriminatory measures).106, 107 These MRs are not part of an 

exhaustive list of “extra” derogations in addition to the express ones in respective TFEU-article, 

but rather an open category for various protected interests.108 

These interests can be as varied as crime fighting, press diversity and the protection of 

culture.109 With a relative lack of case law concerning pornography, one would be hard pressed 

to try and discern which protected interests would be deemed applicable by the ECJ. However, 

the use of MRs is of importance because it signifies that measures limiting, for example, the 

distribution of pornographic material on the internet in the form of subscriptions are not limited 

to the exhaustive list of express derogations in Article 52. Most importantly, it opens up the 

possibility to justify such measures by considerations for public morality – which is, arguably, 

the most relevant (or at the very least most frequently used) justification when concerned with 

matters pertaining to sexuality.110 

 

6.2.3 The EU and Public Morality 

Having further established that the public morality derogation is, either expressly or by way of 

public interest requirements, applicable to measures restricting the free movement of goods and 

services, we now turn to the ECJ’s jurisprudence on the subject of public morality. The two 
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cases most notably concerned with pornographic material are the cases of Henn & Darby and 

Congate, both pertaining to the importation of “indecent and obscene articles” into the United 

Kingdom. 

In the case of Henn & Darby a shipment of pornography in the form of pornographic films and 

magazines imported into the United Kingdom had been confiscated by the authorities and the 

appellants responsible for the import, Maurice Donald Henn and John Frederick Ernest Darby, 

were arrested and later convicted. British law codified a total prohibition on the importation of 

“indecent and obscene” materials, and also criminalized such imports. Possession of such 

materials for non-commercial purposes was, however, not criminalized.111 The ECJ deemed 

law in question to constitute a quantitative restriction within the meaning of Article 30 of the 

ECC Treaty. The British authorities defended the law by reference to the public morality 

derogation in Article 36. The appellants, on the other hand, argued that the United Kingdom 

had no consistent policy of public morality, and that the total ban on importation of so-called 

indecent and obscene articles constituted a case of arbitrary discrimination. The ECJ concluded 

that it is for each Member State to judge “in accordance with its own scale of values and in the 

form selected by it” what constitutes public morality.112 When considering if the British statues 

constituted a case of arbitrary discrimination, the ECJ concluded that wasn’t the case – seeing 

as the United Kingdom “on a comprehensive view” effectively had no lawful trade in such 

goods.113 The ruling is perhaps best summed up by the court itself: 

… a Member State may, in principle, lawfully impose prohibitions on the 

importation from any other Member State of Articles which are of an indecent or 

obscene character as understood by its domestic law…114 (Own cursives) 

The particulars of the Conegate-case were very much similar. The British state had seized a 

shipment of erotic articles due to them being “indecent and obscene” (amongst others inflatable 

dolls), the goods having been imported from Germany (then the FRG) by Conegate Limited.115 

The appellant (Conegate) argued that whilst, in the wake of the Henn & Darby-case, that the 

import-ban might be justified on the grounds of public morality it nevertheless constituted a 

case of arbitrary discrimination.116 Whilst British law still outlawed the manufacture and 
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marketing of pornographic publications (as was the case in Henn & Darby), no such general 

prohibition was in place concerning erotic articles such as sex toys, inflatable sex dolls etc. – 

the restrictions in place concerned only their transmission by post, display in public places and 

licensing.117 However, the ban on their import was still absolute. 

The ECJ held that a Member State cannot rely on the public morality derogation to prohibit 

foreign imports when not prohibiting the manufacture and marketing of the same kind of articles 

within its own territory, even if no such manufacture is presently taking place.118 The ECJ also 

made it clear that this didn’t stop the Member State from applying the same restrictions on the 

goods once imported – something that might not be the case today, considering the ECJ’s 

increased reliance of the Market Access-approach.119 

While these two cases are the ones most closely related to the issue of Member State restrictions 

on the consumption, distribution and production of pornographic materials, they are not the 

“final word”, so to speak. Most notably, they offer little insight into the weighing of ‘public 

morality’-interests against the right to free movement. From the wording of Henn & Darby 

especially, one might suspect that the ECJ has left the question morality solely with the Member 

State, accepting the applicability of the ‘public morality’-derogation out of hand. 

However, morality is not a concept foreign to the EU. As pointed out by General Advocate 

Francis Geoffrey Jacobs in the case of Netherlands v Council, concerning public morality inter 

alia, the EU has referred to morality in several past instances.120 The General Advocate further 

underlined the development of common ethical standards separate from those of individual 

Member States, which might in turn lessen the judicial impact of the Henn & Darby ruling.121 

Ostensibly, the question of morality is not something left entirely for the Member States to 

decide, despite the lack of critical analysis from the ECJ’s side in both Henn & Darby and 

Conegate. 

It is clear that the ECJ does not let moral argumentation affect the question of legal definitions 

or the applicability of Union law. In the case of Jany, the ECJ firmly established that prostitution 

was to be regarded as “work” in the meaning of the Treaty since it fulfilled all the requirement 
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of an “economic activity”.122 This was contrary to the opinion of the Netherlands, which 

claimed that prostitution cannot be regarded as a “socially acceptable form of work”.123 The 

same type of reasoning can be seen in the case of Grogan, where abortion was seen as a service 

by merit of being an activity performed in exchange for rumination – despite being contrary to 

the Member State’s (Ireland’s) constitution and moral standpoint on the subject.124 In short, the 

ECJ does not allow the Member States’ perceptions of morality limit the applicability of EU 

law. 

Furthermore, when assessing the Member States’ public morality interest contra the right to 

free movement, the ECJ will (at least in theory) not accept the Member States’ concept of public 

morality out of hand – even if the wording of Henn & Darby might suggest as much.125 In the 

Omega-case, concerning a German inhibition against the running of a “laserdome” on the 

grounds that it counteracted national constitutional values on human dignity, the ECJ 

commented on the interpretation of such essentially subjective values (in this case, primarily in 

the form of the ‘public policy’-derogation).126 As well as underlining the need for the measure 

to serve a legitimate interest, one that is unattainable through less restrictive measures, the ECJ 

also assessed whether the values invoked by Germany reflected those of the Community.127 In 

reaching this conclusion, ECJ referenced the case of Bouchereau, which concerned 

interpretation of the concept of public policy inter alia. The ECJ here stated that the scope of 

the concept of public policy “cannot be determined unilaterally by each Member State without 

being subject to control by the institutions of the Community”.128 These cases would seem to 

signify that value-based justifications, such as Germany’s appeal to constitutional values and/or 

appeals to the interest of public morality, will be compared to the independent set of values of 

the Community both in terms of scope and proportionality. 

A similar conclusion was reached in the Hauer-case, where the German Court found that a 

Union regulation prohibiting the plantation of grape-vines was inapplicable in Germany due to 

doubts about its compatibility with the fundamental rights of right to property and to freely 
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pursue trade and professional activities.129 The ECJ states that having different national laws 

and constitutions introduce special criteria on the assessment of Community Law would 

invariably “jeopardize the cohesion of the Community”.130 The ECJ underlined that while it 

will draw inspirations from common constitutional values of the Member States as well as 

international treaties (notably the ECHR), it is for the court to judge whether a Community 

measure constitutes an infringement on the fundamental rights. 

Interestingly, no reference to a “Community Standard” was made in neither Henn & Darby nor 

Conegate. However, there is little evidence to suggest that the public morality-derogation 

would be a judicial subject falling outside of the Community Standard, especially when 

considering the abovementioned opinion of General Advocate Jacobs. 

 

6.2.4 The elusive standard 

It is not immediately obvious what is included in the referenced “Community Standard”. This 

has not been extensively elaborated upon in ECJ case law, Hauer mentioning the “common 

constitutional values” of the Member States as well as international treaties.131 However, some 

clue might be given by the case’s wording: 

 “The right to property is guaranteed in the Community legal order in accordance 

with the ideas common to the constitutions of the Member States, which are also 

reflected in the first Protocol to the European Convention for the Protection of 

Human Rights”.132 (Own cursives) 

Two things can be gleaned from this paragraph. Firstly, it expressly mentions the ECHR as a 

source for a Community standard (as noted earlier). Secondly, it underlines the shared ideas of 

the Member States’ constitution, not their shared regulations – taking a step away from the idea 

of the Community standard as a judicial mean of constitutional regulations.133 However, it is 

questionable whether this approach makes it easier to distinguish a common Community 

Standard on the subject of public morality. 
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The Hauer-case’s emphasis on the ECHR is not unique. In ERT, concerning the lawfulness of 

a Greek television monopoly, the ECJ states that the ECHR has a “special significance” in the 

“general principle of law”.134 The almost exact same phrasing was used in Omega.135 In ERT, 

the court stated that it cannot accept national measures incompatible with “… the human rights 

thus recognized and guaranteed”.136 Union case law would further seem to suggest that the 

importance of the ECHR is not limited to supplying a “Community standard”. The case of 

Familiapress concerned an Austrian regulation prohibiting the distribution of publications 

containing prize puzzles and/or competitions, which the legislator had justified with a perceived 

need to ensure press diversity.137 The ECJ noted that the interest of press diversity had to be 

weighed against the right to free movement, but also against the freedom of expression 

enshrined in Article 10 of the ECHR as a separate point of assessment – an additional test of 

proportionality beyond that of public interest versus market access.138 Through the wording of 

ERT and Familiapress, the ECJ is effectively bound by the ECHR and, by extension, the case 

law of the ECtHR. 

 

6.3 Summary 

Whilst the EU as an independent judicial actor hasn’t ascended to the ECHR, EU treaties and 

case law nevertheless effectively binds the ECJ to the Convention and the jurisprudence of the 

ECtHR. However, one must remember that this constitutes the minimum standard for individual 

rights which the signatory states (which includes all members of the EU) must respect. As such, 

the ECJ is free to impose higher standards than those employed by the ECtHR. 

The ECJ has underlined the wide margin of appreciation afforded the Member State, but have 

also stated that a certain “Community Standard” must be respected, emphasizing the importance 

of the ECHR in supplying that standard. The ECJ has firmly underlined that arguments 

pertaining to morality will not affect the question of the applicability of EU-law, ECJ case law 

giving the impression that it will not accept any justification of state measures limiting free 
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movement without scrutiny. However, in both Henn & Darby and Conegate the ECJ accepted 

the United Kingdom’s ‘public morality’-derogation without much (if anything) in the way of 

critical analysis. It should be noted that the ECJ’s verdict in Congate, in which it deemed the 

United Kingdom’s measures inadmissible, was based on the fact that the national measure 

constituted arbitrary discrimination – the ‘public morality’-argument remaining undisputed. 

The uncritical attitude towards the United Kingdom’s reference to the protection of public 

morality and the lack of independent scrutiny of the material in question is reminiscent of the 

ECtHR’s methodology (or rather, lack thereof) in the case of Handyside (amongst others). 

Whilst the same acquiescent attitude can be glanced in Omega, another case touching upon a 

“sensitive” cultural subject, the Omega-case still contained some components of critical 

analysis from the court – contrasting the almost complete lack thereof in Henn & Darby and 

Congate. 

It should be noted that Omega is a more recent case, and ECJ jurisprudence has developed since 

the verdicts in Henn & Darby and Conegate. However, insofar as can be glanced from the 

abovementioned cases, there seems to be scant will in the ECJ to go beyond the minimum 

standard set up by the ECHR and ECtHR – which, as previously noted, is very much 

acquiescent towards state measures limiting the production, distribution and consumption of 

pornography. 

 

7 Conclusion and analysis – Comparing EU and ECHR 
jurisprudence with the liberal, conservative and feminist 
standpoints on pornography  
 

Having surveyed both the EU’s and ECHR’s stance on state limitations of pornography, the 

similarities between their approaches are striking – both characterized by a reliance on the 

‘public morality’-derogation, an acquiescent attitude towards state measures as well as a lack 

of independent or critical analysis of the Member States’ arguments concerning morality and 

the national ‘moral standard’. Furthermore, whilst the ECJ is technically free to apply higher 

‘threshold’ for derogations from fundamental rights and/or the right to free movement, neither 

Henn & Darby nor Conegate suggests that the ECJ has taken a less lenient attitude towards 

such state measures than the ECtHR. As such, this analysis and the following discussion will 
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mostly speak about the EU and ECHR-stance on pornography jointly, as what can be said about 

one can most often be said about the other. 

The ostensible unwillingness of both the ECtHR and the ECJ to directly and expressly discuss 

the potential moral quandaries of pornography makes it difficult to discern a distinct stance on 

the subject. Returning to the different legal and philosophical perspectives on pornography 

described above: Can we, given the courts’ unwillingness to independently weigh the topic and 

its moral implications against the restrictions on fundamental right and the internal market, 

discern which of these standpoints are the most in line with those of the EU and the ECHR? 

If adhering to the reasoning of John Stuart Mill, it would ostensibly seem to preclude the use of 

a derogation to protect public morality. Mill’s firmly establish that no feeling of “offence” can 

justify the limitation of another individual’s freedom, no matter if experienced by the vast 

majority of a populace – which would seem to preclude references to a “moral standard” in the 

form of the mean or average moral sentiment of a state’s populace. For example, Mills would 

most certainly not agree with the court’s stance in Müller v. Switzerland, that the paintings’ 

confiscation could be justified by them being “at odds with the currently prevailing social 

morality” – seeing as what is “prevailing” (which is to say, common) carries no weight in Mill’s 

line of reasoning.  

However, limitations of commercial pornography could still be justifiable through application 

of the Harm-principle – given that pornography can cause harm beyond mere offence. However, 

one must also remember that Mill’s underlines that the state cannot intervene on a person’s 

behalf – to keep her from harming herself or allowing harm to be done to her. Seeing as 

partaking in pornographic productions and consumption of pornography are voluntary, limiting 

individuals’ freedom to do so – even for their own good – is categorically unjustifiable. 

Furthermore, Mill does not touch upon indirect harm, which in this case could be construed as 

pornography’s arguable effect on sexual crimes etc. 

One could perhaps argue that Mill’s arguments aren’t applicable in this case, seeing as the EU 

and ECHR does not expressly limit the individual freedom to produce, distribute and/or 

consume pornography. However, one must be aware of the time in which Mill’s thoughts on 

individual freedom were formalized. There were no bilateral, international legal agreement 

comparable to the EU-treaties or the ECHR in 19th century Europe – necessitating a modicum 

of contemporary interpretations of Mill’s work. However, In my mind there can be no doubt 

that a stringent application of Mill’s liberal philosophy would be at odds with both the 
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arguments and effect of the ECJ’s and ECtHR’s approach – seeing as they facilitate the 

limitation of the individual freedoms which stand at the core of Mill’s philosophy without 

sufficiently justifying such limitations according to Mill’s Harm-principle. Still, there is an 

inevitable element on anachronism in relying on Mill to exemplify to what extent the liberal 

standpoint on pornography compares with the one espoused by the EU and ECHR. 

Ronald Dworkin’s theory of law places weight on the interconnected nature of law and 

morality, which at a cursory glance might seem to make his standpoint more in line with both 

the ECHR, EU law and the arguments of the supranational courts. 

It is important to note that the “morality” invoked by Dworkin on one side and the Member 

States on the other is not necessarily the same. Whilst Dworkin’s perception of morality is 

seemingly engendered by way of philosophical deduction, the type of morality invoked in in 

the abovementioned legal cases seem to be more akin to societal norms. For example, the 

ECtHR in Müller did not argue that the Austrian court was justified in finding Mr. Müller’s 

artwork obscene due to it being contrary to a certain philosophy of morality, but due to it being 

contrary to “ordinary [sexual] sensibilities” – that is to say, the societal norm. 

Furthermore, Dworkin does not argument for a codification of morality, especially not in the 

sense of express limits on personal freedoms, but rather as a necessary aspect of the judicial 

process. This is very much contrary to Dworkin’s reasoning about ‘principles’ trumping 

‘policies’, as the state’s interest (or ‘goal’, to use Dworkin’s own terminology) of  protecting 

an actual or perceived norm is allowed to undermine individual freedom of choice (motivated 

by the ‘principle of equality’). As such, Dworkin’s line of reasoning would not seem to support 

an express ‘public morality’-derogation in the first place, seeing as the type of ‘morality’ of 

importance according to Dworkin’s theory of law should already be interwoven into the courts’ 

reasoning. 

Dworkin underlines each individual’s moral independence – creating a threshold of individual 

rights that the state may not justifiably infringe upon. If applied to pornography, this would 

seem to include both outright bans as well as selling arrangements, limits on marketing etc. We 

consider, again, Dworkin’s wording concerning moral independence. 

[People] have the right not to suffer disadvantages in the distribution of social goods 

and opportunities, including disadvantages in the liberties permitted them by the 

criminal law, just on the ground that their officials or fellow-citizens think that their 
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opinions about the right way for them to lead their own lives are ignoble or 

wrong.139 

“Disadvantages” is, by Dworkin’s own admission, is a wide term. While his reasoning on moral 

independence does not preclude differential treatment based on other considerations, such as 

environmental- or health concerns, it is clear that it cannot be justified by reference to some 

subjective view of morality, no matter how widespread that view is. Dworkin would, for 

example, take issue with the ruling in Hoare v the United Kingdom. While it’s not a matter of 

a ban on trade in pornographic material, the applicant nevertheless suffered a disadvantage in 

not being able to sell his wares via mail-order – a limitation motivated by the goal of protecting 

public morality due to the nature of those wares. The same goes for the case of Pay v the United 

Kingdom. Despite it not being concerned with the legality of the applicant’s sexual proclivities 

and activities per se, the applicant still suffered disadvantages (dismissal) due to others 

perception of his sexual interests as immoral and/or obscene. 

It must however, be underlined that Dworkin’s theory of law still allows for state interference 

in order to redistribute wealth and resources (although that justification is hardly applicable 

when concerned with pornography) and when the individual freedom is exercised at the expense 

of others – as per the Harm-principle. However, like Mill, Dworkin does not recognize offence 

as a legitimate “harm”. In none of the abovementioned cases in the ECtHR or ECJ have the 

courts argued that or investigated if the pornographic material in question was harmful beyond 

it being offensive. As such, it must be said that Dworkin’s theory of law is ultimately 

incompatible with the approach to pornographic material taken by the ECtHR and ECJ. Whilst 

the written law of the ECHR and EU treaties does to some extent allow the supranational courts 

to take an approach that allows for state limitations of the production/distribution and/or 

consumption of pornography while at the same time being in line with Dworkin’s line of 

reasoning, for example by applying Article 3 of the ECHR (if applicable) or the ‘public health’-

derogation (if the eventuality that there’s a health risk connected to the consumption of 

pornography), these relevant sections have not been applied by the courts. 

Fienberg’s stance is not as absolute as Dworkin’s, and can more readily be argued to allow for 

certain limitations of individual freedoms, such as the ones deemed permissible by the ECJ and 

ECtHR.  

                                                           
139 Dworkin, Ronald. Is there a right to Pornography?, Oxford Journal of Legal Studies, Vol. 1, No. 2; 1981, pg. 

194 



41 
 

Firstly, Fienberg states that offence can be construed as a sort of quasi-harm. As such, as 

opposed to the views espoused by Mill’s and Dworkin, the moral opinions of an individual’s 

surroundings carries at least some weight. As such, Fienberg’s line of reasoning does not 

exclude national measures taken to limit the distribution of pornography, justified by the 

material not being in line with the state’s “moral standard” – much like the reasoning of the 

British court in Handyside. However, this is dependent on if that the pornographic material in 

question has caused sufficient offence to justify action, according to the Harm-principle. For 

example, it is questionable if Fienberg would agree with the ECtHR’s assessment in Hoare v 

the United Kingdom, seeing as the pornographic films sold would only be purchased by people 

who actively sought out such material. However, the court’s ruling in Reiss v Austria is more 

likely to be found acceptable by Fienberg’s standards, seeing as the guests at the bar did not 

actively seek out the pornographic material shown at the establishment but were subject to it 

anyway. 

While agreeing with the core liberal tenet of personal freedom, Feinberg places emphasis on 

the voluntariness of actions as affected by the individual’s level of informedness. The 

inviolableness of a person’s individual freedom is dependent on how voluntary those actions 

are – in other words: how aware of the consequences of those actions she is. As such, the state 

may intervene on a person’s behalf to stop her from causing harm to herself if she’s not aptly 

aware about the (potential) harm to herself. A sort of soft paternalism is therefore, according to 

Fienberg, justified in order to advise and inform individuals about the potential risks involved. 

This would justify pornography being subject to certain selling arrangements, such as limiting 

its advertisement in order to avoid impressionable people being coaxed into partaking in the 

consumption of pornography, or informing society about the inherent dangers in doing so (if 

any). Naturally, this hinges on that consuming pornography is in some way harmful. This is not 

a matter of moral opinion, but facts which need to be verified before they can be acted upon. 

However, the potential harm brought on by the consumption of pornography hasn’t been 

extrapolated upon in the court cases referenced herein, neither in the ECJ nor the ECtHR, 

making it doubtful whether Fienberg would approve of the courts’ rulings. 

Furthermore, adherence to Fienberg’s reasoning would in my mind seem to preclude a 

categorical ban on the production, distribution and/or consumption of pornography, such as the 

import-ban in Henn & Darby and Conegate. Such bans would effectively hinder individuals 

from producing, distributing or consuming pornography, even when well aware of any adverse 

effects this might have on their own person. 
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Summarily, it can be said that while both EU law and the ECHR invokes the ideals of the liberal 

legal philosophy, the courts’ rulings in the abovementioned cases and the actual effects of those 

rulings does not correspond with the liberal stance – at least not when concerned with 

pornography. Individual freedom, which has been described as close-to absolute by all 

abovementioned liberal scholars, to produce, distribute and use pornography is seemingly 

considered dispensable when weighed against the national interest of public morality. While it 

must be noted that the Harm-principle does allow for measures limiting individual freedom, the 

invocation of “protecting public morality” is problematic from a liberal standpoint, seeing as 

neither Mill nor Dworkin accepts moral offence as a legitimate “harm”, nor that the feelings of 

offence should affect other individuals’ personal freedom. Even if Fienberg’s stance on offence 

as a sort of harm is accepted, it is still for the Member State to show that such a discrepancy 

between the material in question and the general moral consensus exists. However, the ECJ and 

ECtHR have been seemingly content to accept the national courts’ word for it, so to speak. 

While state measures limiting (although not banning) the production, distribution and/or 

consumption of pornography could potentially be justified from a liberal standpoint, it would 

necessitate proof of actual harm, most desirably harm not solely related to morality – or at the 

very least a verifiable popular consensus on what is deemed to be out of line with the pervading 

societal standard of morality. 

On the other end of the spectrum, the conservative standpoint as represented by Lord Patrick 

Devlin fares better when compared to the EC and ECHR stance on pornography. On the 

relationship of morality and state, Lord Devlin argued that also “private” morality fell within 

the purview of state interests, seeing as a common moral standard is necessary for the state’s 

internal stability, lest it invite social disintegration. As such, the interest of “protecting public 

morality” codified as derogations in both the ECHR and EU-treaties are not only acceptable, 

but central to a state’s wellbeing. However, it must be noted that state measures leaning on the 

‘protection of morality’-derogation(s) cannot be a matter of moral partisanship from the court’s 

side. Lord Devlin’s approach concerns the protection of a common moral standard, not a wished 

for moral standard. While Lord Devlin might have agreed with the courts’ final verdict in, for 

example, Henn & Darby and Handyside, more could have been done to verify that the “moral 

standard” espoused by the British court actually corresponded with that of the British public. It 

should be noted that one of the given reason both the ECJ and ECtHR left it up to the national 

court to determine the state’s moral standard was that it was better equipped to make such 
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judgements than the supranational courts. However, the lack of independent verification of 

those claims is still problematic. 

Lord Devlin furthermore argues the importance of “offence”. Take, for example, the case of 

Pay v the United Kingdom. We have already mentioned that Lord Devlin’s line of reasoning 

justify state involvement in individual’s “private” morality. The Reiss-case did not concern a 

banning or limitation on the applicant’s sexual interests, but his dismissal – therefore, it did not 

concern a state effort to shape his personal morality, so to speak. However, Lord Devlin 

underlined that other individuals’ feelings of offence is cause for state involvement, seeing as 

it affects their moral convictions and therefore, by extension, their personal morality. 

The writing of both EU law and the ECHR espouses clearly liberal and individual-focused aims, 

ostensibly contradicting the conservative stance argued by Lord Devlin. However, the 

abovementioned Article 4.2 of the TEU does state that the EU is to respect the “national 

identities” of the Member States, which must be said to include the state’s “moral standard” (if 

one holds that such a standard exist). It must be remembered that although Lord Devlin can be 

said to represent the conservative end of the legal spectrum when concerned with the subject 

pornography, his line of reasoning does not categorically oppose the publication or 

dissemination of pornographic material. For example, should the situation in Handyside v the 

United Kingdom be the diametrically reverse, Devlin’s argumentation might just as well be 

employed to protect a public moral standard which safeguards the right to produce, distribute 

and/or use pornography. Seeing as the ECJ and ECtHR have left it solely to the Member State 

to comment on the “moral standard” of the state and the measures necessary to protect it when 

concerned with the subject of pornography, with very little to no independent analysis or input 

from the supranational courts, it must be said that the stance taken by Lord Devlin very much 

corresponds with that of the ECJ and ECtHR – if not in reasoning, then definitely in its effects. 

Whilst the conservative standpoint, as represented by Lord Patrick Devlin, seems to correspond 

well with the approach taken by the ECJ and ECtHR, this does not preclude that other legal 

perspectives are well served by the jurisprudence on the area of pornography. This is especially 

true of the feminist approach, seeing as its goals not seldom correspond with those of the 

conservative (albeit motivated by different aims). 

Catharine MacKinnon’s stance is more categorically opposed to pornography, although one 

must be aware that this is partly linked to her definition of pornography which differs somewhat 

from the one I utilize in this thesis. According to MacKinnon, the state is justified in using the 
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law as an instrument to ensure gender equality, which include legal measures differencing 

between sexes in order to ensure equality in practise. As such, legally banning or limiting the 

use of pornographic material is not objectionable, but rather inherently justifiable with regards 

to women’s rights. 

However, MacKinnon’s stance on pornography is not, like Lord Devlin’s or Fienberg’s, 

dependent upon an existing national moral standard or the liberal Harm-principle. As 

pornography (according to MacKinnon) is almost categorically harmful to women’s civil rights, 

the ECJ and ECtHR’s margin-of-appreciation approach, whilst in some cases resulting in a 

limitation of pornographic material, is not in line with MacKinnon’s reasoning. Seeing 

pornography as a civil rights issue, MacKinnon’s perspective would rather advocate for binding 

agreements ensuring the prohibition or severe limitation of pornographic material. Conversely, 

in none of the reviewed ECtHR-cases were women’s rights emphasised by the court. 

Conversely, in Handyside the ECtHR underlined that pornography was ostensibly protected by 

Article 10 and the freedom of expression. Even though Article 10 was regularly overturned by 

the ‘protection of morality’-derogation, it is obvious from the court’s reasoning that it 

nevertheless is valued higher when concerned with sexually explicit material than any potential 

breach of Article 14, which codifies protection from discrimination for, amongst others, 

women. This is in stark contrast to the views espoused by McKinnon, who has often criticized 

what she perceives as the trumping of absolutist freedom of speech over equal treatment – 

exemplified in her discussion of the First Amendment of the United States’ Constitution 

(Freedom of Speech) versus the Fourteenth Amendment of the same (Equal Treatment).140 

While the EU has expressed its commitment to gender equality in the abovementioned 

Resolution on the elimination of gender stereotypes in the EU, its stance on pornography in 

particular is muddled. Furthermore, gender equality or women’s civil rights did not figure into 

the ECJ’s reasoning in neither Henn & Darby nor Conegate.  

Mary Joe Frug’s more moderate approach would at glance seem more compatible with the 

pervading margin of appreciation-approach. However, Frug’s reasoning, underlining the need 

to deconstruct pornography, doesn’t resounded in neither ECJ nor ECtHR case law. Rather, the 

courts’ deliberations on the morality of pornography has been marked by an apparent 

unwillingness to evaluate and problematize the pornographic material at hand and/or the 

concept of pornography in itself. Summarily, the women’s rights-perspective in both ECJ and 

                                                           
140 MacKinnon, Catharine A., Only Words, Harvard University Press, 1996, pg. 39 
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ECtHR jurisprudence concerning commercial pornography is conspicuous by its absence. 

While the supranational courts’ permissive stance towards the Member States’ leeway to limit 

the production, distribution and/or consumption of pornography might at times result in 

outcomes that’s ostensibly in line with the aims espoused by (some) feminist scholars, this does 

not seem to be the result of any awareness of gender issues from the courts’ side (at least not 

expressly). 

Summarily, of the abovementioned standpoints the one advocated by Lord Devlin most neatly 

fits in with the one taken by the courts’, in both reasoning and results. The courts’ does have a 

basis for its rulings by way of the ‘margin of appreciation’-doctrine and Article 4.2 of the TEU. 

However, given the ECHR and EU law’s express commitment to individual liberties and the 

far more analytical and critical approach of the courts when handling cases not concerned with 

the subject of pornography, one could easily have assumed that the courts’ stance on the subject 

would be very different, leaning towards the liberal area of the spectrum. Most surprising is 

perhaps not that the courts’ have allowed for state limitations on the production, distribution 

and consumption of pornography – but that it has done so in a seemingly perfunctory manner, 

without debate or independent analysis despite it clearly going against the individual liberties 

and free internal market it sets out to defend. 

Furthermore, it is peculiar that perhaps the most vocal contemporary argument against 

pornography, its ostensible breach of and/or counteracting effect on women’s rights, is 

completely absent from the courts’ deliberations. The same is true for other potential (stressing 

‘potential’) legal arguments against pornography, such as public health-concerns and possible 

violations of Article 3 of the ECHR. 

8 Through an LCD-screen darkly – Discussing the stance of 
the supranational courts and the potential paths of EU and 
ECHR jurisprudential development on the subject of 
pornography 
 

There are three aspects of the courts’ approach that I believe is particularly worth discussing 

further. Firstly, both Luxembourg’s and Strasbourg’s willingness to admit state measures that 

so blatantly infringes on the freedom of the internal market (in the case of the EU) and 

individual rights (in the case of the ECHR). Secondly, the courts’ willingness to accept 

pornography as violating the Member States’ ‘moral standard’ without critical scrutiny. 

Thirdly, the absence of justifications beyond that of concern for public morality. 
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There can be little doubt that in the court cases herein referenced, those concerned with 

commercial pornography has fared worse than those concerned with other subjects – both in 

terms of the actual ruling and in terms of the courts’ inquiry. There is at glance less will or 

interest in maintaining the abovementioned freedoms if these are used in the propagation of 

pornography. While one must be careful not to slip from deduction into supposition, one can 

theorize on the cause(s) for this. Is it because of the courts’ commitment to Member State-

sovereignty? A compelling argument, but one that I ultimately cannot hold to be the whole truth 

– seeing as the courts’ have safeguarded both individual rights and free movement far more 

diligently in other areas. Is it a result of the courts’ own, if unexpressed, view of morality? 

Possibly; at least the ECtHR in the case of Müller being willing to express some form of value-

based opinion (albeit not explaining the rationale behind it) – however, it is not  apparent in any 

other of the referenced cases, so the weight of the ECtHR’s wording in Müller should not be 

overstated. 

I find it more likely that the court’s seeming unwillingness to uphold these freedoms when 

concerned with pornography stems more from political considerations than anything else. There 

can be little doubt that pornography is a controversial subject with far more detractors than open 

supporters in the public debate (although support in the form of paying clientele is another 

matter entirely). It is hardly inconceivable, or unlikely, that a perceived EU “support” of 

pornography against the will (which may or may not be representative of the actual popular 

opinion) of the Member States would have an adverse effect on the cohesion of the Union at 

large, especially when concerned with a subject so many consider irrevocably interconnected 

with questions of morality rather than trade and/or freedom of expression. It is likely that very 

vocal segments of political society would regard this as the EU, or ECtHR, stepping outside off 

its bounds. 

Political considerations are, I believe, also the key to my second question at issue: why the 

courts so uncritically have accepted pornography (and similar goods/services) as violating the 

so-called ‘moral standard’ of the Member State in question? While the margin of appreciation-

doctrine gives Member States much leeway, one would expect that the supranational courts’ 

would at least take a somewhat critical stance towards the national courts’ claims. However, 

neither ECJ nor ECtHR have seriously questioned whether the “moral standard” invoked by the 

national courts really exist in practise. Take, for example, the case of Handyside v the United 

Kingdom –while one must be careful not to jump to conclusions, so to speak, I find it extremely 
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unlikely that the contents of the “Little Red Schoolbook” were as reprehensible to the average 

Briton as the national court would make it out to be (as the divergent judges pointed out). 

However, imagine a situation where a supranational court effectively tells a Member State that: 

“You say this violates your moral standard, but we don’t think you’re actually as decent as you 

want us to believe”. While it might very well be true, strictly speaking, the political 

consequences of such a stance aren’t hard to envision. Furthermore, as many conservative 

opponents of pornography ground their views in religion or religious values (even if the 

canonical basis for such a stance could possibly be disputed), critically questioning the moral 

reasoning behind the national measure in question could actualize another sensitive subject-

matter which I reckon neither Luxembourg nor Strasbourg would want to tackle if avoidable. 

While referencing one’s own work could possibly be regarded as academically incestuous, I’m 

prepared to say that this is not the first time at least the ECJ has let political considerations 

influence its stance on a controversial topic. I believe a comparison can be made with the ECJ’s 

ruling in the case of Franzén (Case C-189/95); my own studies suggesting that the Swedish 

state-monopoly on alcohol was allowed to remain in place despite this running contrary to 

earlier case law on state monopolies. 

Lastly, I wish to comment on the types of justifications used for limiting the production, 

distribution and/or consumption of pornography. While they often don’t see eye-to-eye on 

several central issues, the conservative opposition to pornography is nowadays frequently 

echoed in feminist circles – ostensibly representing a more contemporary viewpoint. Modern 

opposition to pornographic material, towards either pornography as a concept or certain genres 

of pornography, is supplemented by many arguments beyond that of morality – such as 

women’s civil rights, pornography’s societal impact, possible adverse effects on the consumer 

etc. Despite this, the feminist argument has seemingly gained little traction in the considerations 

of the supranational courts’. The courts’ reliance on debatably anachronistic arguments of 

societal morals, especially as they at the same time underline their commitment to ostensibly 

individualistic values, therefore seems unnecessarily dated. The EU treaties as well as the 

ECHR already codifies possible derogations such as public order, public health, discrimination 

etc. Article 3 codifies a positive obligation for the state to intervene in cases of inhuman 

treatment. These provide ample material with which to potentially justify a limitation of 

individual freedoms and/or the right to free movement if these are used to produce or 

disseminate pornographic material. Especially the ECJ:s recognition of ‘public interest 
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requirements’ leaves the door open for a plethora of possible justifications, without having to 

resort to inherently nebulous concept of ‘public morality’. 

However, is this seeming favouring of the conservative angle by the EU and ECHR’s stance on 

pornography necessarily a bad thing, per se? That question, as well as the important question 

of pornography’s practical effects at large, unfortunately falls outside the ambit of this thesis. 

However, the courts’ handling of the subject-matter does raise certain issues. The fundamental 

idea of both the EU treaties and the ECHR is to function as a common judicial standard for its 

Member States. In purporting the margin of appreciation-doctrine in its current form, the ECJ 

and ECtHR hamstrings themselves in matters pertaining to public morality – effectively 

prohibiting itself from contesting a Member state’s stated moral standard as long as there is no 

common moral standard amongst all Member States. But, if there were to be such a common 

moral standard, then there would be no need to question the Member State’s invocation of it in 

the first place – it would be deemed acceptable by default. 

Textually, ‘public morality’-concerns is a derogation from the norm of free movement and 

individual rights, not the other way around. Thusly, the burden of proof, as it were, must 

reasonably lie with the side invoking it. However, in its current form it seemingly functions 

more like a judicial trump, at least in cases concerned with pornography, not necessitating much 

in the way of verification or argumentation – something that becomes especially apparent when 

comparing court cases concerned with pornography with those handling different subject-

matters. 

The term ’public morality’ is at present very much nebulous, seeing as neither the ECJ nor 

ECtHR has made any real effort to define it or set up clear limits for what falls within its 

purview. A wide, imprecise area of application combined with the courts’ unwillingness to 

critically analyse the Member States’ claims opens up for abuse (conscious or not) – which, 

arguably, has already been the case. Seeing as this thesis has chosen to focus on the subject of 

pornography, I cannot presently comment on whether the same is true for matters pertaining to 

‘public morality’ but not related to pornography or analogous wares/services. While it must be 

said that the impression I’ve been left with is that the courts’ are more critical when concerned 

with other subject matters, I still believe their handling of state restrictions of pornography to 

be a clear indicator of the courts’ general approach to such ostensibly sensitive topics. 

It is my belief that in order to maintain judicial clarity and stringency, the courts would be well 

advised to develop clear (although not necessarily narrow) boundaries on the applicability of 
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the ‘public morality’-derogations’ as well as apply a considerably more critical and independent 

approach to the Member States’ arguments when they are invoked. Such a development might 

not necessarily result in an increased judicial protection for the production, distribution and use 

of pornography (where one to see that as something intrinsically harmful), should jurisprudence 

be expanded to more clearly and readily include other derogations (or, in the case of the EU, 

public interest requirements) – such as public health, public policy, women’s rights etc. 

However, these must first be invoked by the Member States, who might be scant to try and rely 

on other derogations than the demonstrably reliable ‘public morality’-derogation. Whilst I must 

note that I remain sceptical that these mentioned derogations would hold up under objective 

scrutiny, it is a matter that falls outside the purview of this thesis. 

However, presently I can observe little political or judicial-academic will to tackle the issue of 

pornography and state limitations of it – making it doubtful that such a controversial subject 

will see much in the way of judicial development, at least on supranational level. This is 

unfortunate, as I find the fact that the EU’s and ECHR’s expressed dedication to free movement 

and individual rights (and, in the case of free movement, the doggedness with which the ECJ 

has defended it) is not mirrored when discussing pornography to be unintuitive. Commercial 

pornography is intrinsically linked with private sexuality. Whilst the subject might not be as 

glamorous as, say, political free speech, the fact that it’s handled in such an off-hand manner, 

and so easily limited by Member States, should be highly questionable to anyone valuing 

individual freedom. The subject necessitates a greater degree of analysis and problematization 

than has hitherto been the case, regardless of one’s support or disapproval of pornography per 

se. Beyond making clear the EU and (by extension) ECHR stance on national limitations of the 

production, distribution and consumption of pornography, this thesis will hopefully stoke the 

academic and political will to take on the subject with the seriousness it deserves. 

Demonstrably, in matters of taste, there is plenty of room for debate. 
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