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Administrative Independence Under EU Law:
Stuck Between a Rock and Costanzo?

* . *k
Lena ENQvisT & Markus NAARTTIJARVI

EU law places a number of requirements on administrative authorities that puts them in potentially
invidious positions; while EU law today does not require institutionally independent administrative
authorities or provide protection for the independence of authorities beyond the field of data
protection, it does require administrative authorities to act independently through the loyal and
effective enforcement of EU law. This requirement of acting independently without institutional
independence raises certain implications for the role of administrative authorities acting within the
hierarchical administrative orders of Member States. Using the case of Sweden — a Member State
where administrative authorities enjoy significant constitutionally protected independence in the
application of law and decision of cases — this article argues that the effect of EU law obligations of
effectiveness and loyalty is a weakening of the hierarchical influence of the government over its own
authorities, with a resulting shift of influence towards the legal arena through the provision of
politically expedient interpretations of EU law. The invidious position of administrative authorities
within the scope of EU law is likely to make them vulnerable to such influence, which may
ultimately interfere with the effective administration of EU law.

Keywords: Administrative independence, EU-law, principle of effectiveness, national institutional
and procedural autonomy, distributed administration, national administrative authorities, constitu-
tional law, Costanzo, Tele2/Watson

1 INTRODUCTION

— Behind every theory of administrative law there is a theory of the state.'

One of the many fundamental dependencies of EU law is its reliance on national
courts to enforce and give effect to the legal rules and principles of the Union. It has
rightly been pointed out that the effectiveness and availability of EU law is depen-
dent not only on the Court of Justice of the European Union, CJEU, and national
courts of precedence, but the ordinary and administrative courts of first instance of
Member States. As Derlén and Lindholm points out, without a loyal cooperation of
national courts, capacity issues would impede the uniform and effective realization
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of EU law; ‘only a handful of cases reach the EU courts and consequently and in
practice the judicial enforcement of EU law largely occurs on the national level”.>

One could reasonably make the same argument for the enforcement of law
within Member States. The bulk of the application of national law, as well as EU
law, 1s likely to take place through administrative decisions (of which only a minor
part will be put under court scrutiny). Citizens’ most frequent interaction with
both law and state power will thus likely take place through different adminis-
trative authorities. The eftective enforcement of EU law will consequently and
practically be dependent on the loyal cooperation of national administrative
authorities. This further dependency has been described as the EU integrated — or
distributed — administration. As the union lacks its own administrative authorities
on the national level, it instead assimilates national authorities into a form of
distributed administration. Much like national courts, national administrative
authorities will thus need to serve two masters at once.”

Importantly, this dual loyalty is likely to impact national administrative autho-
rities in a different way than national courts. Courts and other tribunals enjoy a
significant degree of independence from other branches of government — indeed it
is one of their defining features under the rule of law.” The independence of courts
is, according to the CJEU, one of the keystones to proper working of judicial
cooperation and presupposes autonomy and a lack of hierarchical constraint or
subordination to other bodies, not taking orders or instructions from any source,
and protection against external interference or pressure which may influence
decisions.” Courts also have means at their disposal to receive guidance on the
interpretation of EU law through requests for preliminary rulings, something
administrative bodies lack.® Administrative authorities on the other hand tend to
be hierarchically subordinate to the government, or in certain cases, parliament.
They will thus (naturally) be subject to diverse legal, budgetary, and political
dependencies — implying influence and lack of autonomy. Given the clear require-
ment from the CJEU that national administrative authorities should enforce EU

> Mattias Derlén & Johan Lindholm, Serwing Two Masters — CJEU Case Law in Swedish First Instance

Courts and National Courts of Precedent as Gatekeepers, in The Court of Justice of the European Union —

Multidisciplinary Perspectives 79-99 (M. Derlén & J. Lindholm eds, Hart Publishing 2018).

Compare Jane Reichel & Anna-Sara Lind, Den Svenska forvaltningsmodellen som en del av en integrerad

europeisk forvaltning — en fallstudie av dataskyddsforvaltning, Forvaltningsrittslig tidskrift, No. 4 503-525

(2014).

*  See Venice Commission, CDL-AD(2011)003rev-e, Report on the rule of law — Adopted by the Venice
Commission at Its 86th Plenary Session 41 (Venice, 25-26 Mar. 2011); COM(2014) 158 final,
Communication from the Commission to the European Parliament and the Council, A New EU
Framework to Strengthen the Rule of Law.

> See C-64/16 Associagio Sindical dos Juizes Portugueses v. Tribunal de Contas, ECLI:EU:C:2018:117, paras

43-44.

Indeed, the independence of the body requesting a preliminary ruling is one of the key indicators of

whether such a request can legitimately be made, see ibid., para. 43, and further Ch. 2.2 infra.
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law even in the face of conflicts with national law and not pass this task on to the
courts,” one may reasonably ask how they should assert and enforce such EU law
obligations when they conflict with national political or legal priorities. Implicitly
this is likely to require a certain independence in the application of EU law in
specific cases, but it begs the further question of how such independence can be
reconciled with the position of such authorities within the national hierarchical
administrative order. To answer this question, it is worthwhile to analyse the
experience of a national order that contain preexisting safeguards of administrative
independence within a hierarchical structure, such as the Swedish system.®
Presumably, such a constitutionally mandated administrative independence could
provide insights into the effects of administrative independence that can result from
EU law requirements.

The state legal order has traditionally been defined by the assumption of its
completeness and systematicity, and characterized by its uniform, self-sufficient and
hierarchical nature.” Agudo points out that one, to address relationships between
legal orders within the European legal space, might be tempted to find a compar-
ison with the relationships among normative sources within a given State.
Nonetheless, as national rules that breach EU rules are inapplicable rather than
invalid, he argues that primacy of EU law does not govern relationships of
hierarchy, but of preferential application.'” However important this distinction is
in pointing out the preserved sovereignty of Member States as nation states, it is at
the same time evident that the obligation for courts and — as of particular interest in
this article — administrative authorities to play their part in effectively implement-
ing EU law, calls for application of the law realized through an effectively
hierarchical conceptualization. As the application of law essentially requires finding
a single solution to one or several legal problems in conjunction, administrative
authorities instructed to make decisions in individual (single) cases need to deter-
mine what the law is. In doing so, these authorities face a different complexity than

7 See for instance C-103/88 Costanzo ECLI:EU:C:1989:256, paras 30 and 31, and further Ch. 2.2 infra.
Although the constitutional status of the Swedish administrative system is the case example in our
analysis, national administrative authorities enjoying bounded and qualified independence from the
national government are also found in other Member States. A general and constitutionally safe-
guarded independence comparable to the Swedish one is in principle only found in Finland, see Ch.
2.1 infra. There are, however, also examples of particular national administrative authorities within
Member States enjoying relative independence from government, like the French autorité administrative
indépendante, see Robert Elgie & Iain McMenamin, Credible Commitment, Political Uncertainty or Policy
Complexity? Explaining Variations in the Independence of Non-Majoritarian Institutions in France, in 35(3)
BritJ. Pol. Sci. 531-548 (2005).

Jorge Agudo, Mutual Recognition, Transnational Legal Relationships and Regulatory Models, in 13(1) Rev.
Euro. Administrative L. 7-40, at 26 (2020).

"0 Ibid., at 26.
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courts do, namely that in serving two masters. One of these masters will enjoy
hierarchical/organizational superiority, the other legal primacy.

With these dependencies and complexities as the backdrop, the aim of this
article is to analyse the implications of EU law obligations on national adminis-
trative authorities in the distributed administration, and to what extent they imply
a requirement to independently enforce EU law when acting within its scope of
application. Drawing from experiences of the constitutionally mandated indepen-
dence of Swedish administrative authorities, we further aim to analyse the potential
implications of such EU law requirements of administrative independence, build-
ing on the Swedish example to explore wider constitutional implications in terms
of the relationship between authorities and the hierarchically superior executive
bodies within national administrative structures. The aim of this study is explora-
tory and conceptual, rather than empirical. Thus, the aim is not to investigate in
detail the intricacies of the Swedish administrative order, but instead use this order
to highlight tensions and indications of interest from a wider European perspective
in light of the continuous development of EU law responsibilities for national
administrative authorities.

Understanding the implications of EU law in this context is important as the
potentiality of conflicts between EU law and national policies and priorities
affecting national administrative authorities is likely to increase. Partly through
the nebulous and extensive scope of EU law, with its potential for direct and
horizontal effects, and partly due to the assertiveness of European courts in the
context of fundamental rights. Perhaps more importantly though, the abstract
rights-based concerns that public servants will need to take into account in the
application of law and in deciding cases before them will have them facing a
complex interacting set of rules and principles flowing from both national and
European law — placing them in a difficult position where legal and hierarchical
expectations interact. Providing guidance to the scope of their responsibilities
under EU law, and the level of independence they may assert, is therefore crucial.

2 THE DECENTRALIZED ADMINISTRATIVE LEGAL ORDER IN
SWEDEN AND EUROPE

No constitutional system, national or other, can be easily outlined or summarized
as a given set of clear-cut legal principles. This is even more the case considering
the disintegration of procedural and substantive law that the Europeanization of
law has brought to the table from a national perspective. Also, when administrative
authorities are obliged to set aside conflicting national legislation it might affect
their constitutional position within their respective Member States, possibly gen-
erating disharmony between their required and expected functions and modes of
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operation under national law vis-a-vis the corresponding requirements and expec-
tations founded on EU law. As the administrative authorities embody the execu-
tive branch of government, they are essential in the institutional foundation of the
nation state. What tasks they are assigned, by which enacting body, how the tasks
themselves are defined and delineated (by parliament, government, the adminis-
trative authority itself or other), as well as the limitations to their attributed
authority, therefore has bearing on what role they play in the constitutional
separation of powers. Consequently, the role of administrative authorities in the
national system also has bearing on what ways EU law affects the legal orders of the
Member States.

2.1 THE DECENTRALIZED SWEDISH ADMINISTRATIVE ORDER

For purposes of our argument, that a decentralized national administrative order
enjoying a considerable degree of independence from government and its minis-
tries is likely to cause less tension within the national legal order in the context of
Europeanization, the legal backdrop of the Swedish administrative order should
first be outlined from a constitutional perspective.'' One suitable starting point is
the assertion that the Swedish administrative order is not a corollary of a classic
‘separation of powers’ doctrine centered on the power balance between a legisla-
tive, executive and judicial branch. Its founding principle is rather the notion of
popular sovereignty (folksuverdnitetsprincipen), where the will of the people,
mediated through representative democracy, is channeled through legislative acts
adopted by political bodies holding attributed legislative powers.'” The Swedish
Instrument of Government (constitutional act) starts out stating that all public
power emanates from the people, that the Parliament (riksdag) is the people’s
main representative and that all public power is to be exercised under the law — thus
confirming the principle of legality and emphasizing the democratic rule of law."?
Although this is a very general representation, since all its properties neither can or
should be ascribed to an intentional and systematic constitution building, it has

This inquiry into the Swedish administrative order will focus solely on administrative authorities under
central government, rather than municipalities. In Sweden, the latter maintains a certain degree of self~
government which detaches them from the central government to a larger degree. While certain
reflections in this article relating to independent decision-making (including the interpretation of what
the law is and prescribes in casu) may apply to municipal authorities, they don’t exhibit the same
hierarchical/legal complexities as administrative authorities under the Government do.

*  Henrik Wenander, Deference to the Administration in Judicial Review, Paper presented at The XXth
Congress of International Academy of Comparative Law (AIDC/IACL), 2018, Fukuoka, Japan 408
(2017).

Chapter 1 Art. 1 and 4 Swedish Instrument of Government.
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significant bearing on the national institutional structure as well as the adminis-
trative order.

The Swedish constitutional order has often been categorized as being of
Scandinavian or Nordic type, sharing common characterizing traits with
Denmark, Finland, Iceland and Norway.'* Fundamental is its kinship to the
roman civil law tradition chiefly reliant upon codified law in the form of statutes
adopted through the legislative process, thus excluding judges as formal law
makers. Other example characteristics are the social dimension of legal reasoning,
the abovementioned primary role attributed to the peoples’ will in law-making,
and a tradition of legal cooperation among the Nordic countries influential on
many areas of procedural and substantive law."> Following that the Parliament is
the primary representative of the people’s will, it is also the primary legislative
body. The Parliament enacts constitutional acts (¢rundlag) and ordinary acts (lag).
The Government (regering) may, under conditions laid down in the Swedish
Instrument of Government, enact ordinances (férordningar). Administrative autho-
rities (of which the majority is subordinate to but organizationally freestanding
from, the government) may, also under conditions laid down in the Swedish
Instrument of Government, issue statutory instruments (myndighetsforeskrifter).'® In
relation to each other, these legal acts rank in the mentioned order, and make up
the primary body of binding national legal sources. All-embracing legal principles
play a more limited role."” Relative importance is also given to the fravaux
préparatoires as sources of statutory interpretation, as they indicate the ‘will of the
legislator’ and therefore ideally channels the ‘will of the people’ (although their
status has weakened over time at least in areas of national legislation originally
prompted by EU law).'® As Wenander puts it, the system is one that traditionally
focuses on the role of the legislator as the democratically legitimate locus of public
power, with courts taking a more deferential role. He also argues that this

Stig Stromholm, General Features of Swedish Law, in Swedish Legal System 11 (M. Bogdan ed., Norstedts
Juridik 2010); Bernitz, Ulf, What Is Scandinavian Law? Concept, Characteristics, Future, Scandinavian
Studies in Law 15 (2007).

'S Pia Letto-Vanamo & Ditlev Tamm, Nordic Legal Mind, in Nordic Law in European Context 5 ff.
(Springer 2019); Jan Smits, Nordic law in European context. Some Comparative Observations, in Jaakko
Nordic Law — Between Tradition and Dynamism, Ius Commune: European and Comparative Law Series vol
66. 5564 (J. Husa, K. Nuotio & H. Pihlajamaki eds, Intersentia 2007).

Chapter 8 Swedish Instrument of Government. The body of law, however, also includes common
practice, standard agreements etcetera, depending on area of law, see Hans-Heinrich Vogel, Sources of
Swedish Law in 20 (Bogdan ed. 2010).

Konrad Zweigert & Hein Kotz, Introduction to Comparative Law 41 (Calendron press 1998).

Henrik Wenander, Europeanisation of the Proportionality Principle in Denmark, Finland and Sweden in 13(2)
Rev. Euro. Administrative L. 133—152, at 135(2020) referencing Jaakko Husa, Nordic Reflections on
Constitutional Law. A Comparative Nordic Perspective 158 (Peter Lang 2002). See also Jane Reichel &
Karin Ahman, Tjugofem dr av europariitt i Sverige, Svenska institutet for europapolitiska studier 5, at 53 fF.
(2020).
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background explains the failure to establish a constitutional court in Sweden, since
that could limit the discretion of democratically elected and accountable
politicians.'” This general setup of the Swedish national legal order is designed
to enable responsivity to policy changes channeled through statutory law. From a
more internal (legal) perspective, the initial description of the Swedish legal system
as founded on a democratic rule of law principle can therefore also be construed as
a substantive rather than procedural rule of law-paradigm.”” These features offer
explanatory value as to why the Swedish constitutional order often has been
characterized as ‘pragmatic’, and are also of (both intended and inadvertent)
relevance to the design of the national administrative order.?'

More specifically the Swedish administrative tradition is, classification wise, of
east Nordic type. The distinguishing features of interest are that the Swedish (as
well as the Finnish) administrative order includes designated administrative courts,
and that the administrative authorities enjoy (but are also obliged to uphold) a high
degree of institutional independence from ministries or other public bodies.*?
Henceforth focusing on the Swedish administrative order, the Swedish
Instrument of Government states that no administrative authority, including the
government, or decision-making body of any municipal authority, may determine
how an administrative authority shall decide in a particular case relating to the
exercise of public authority vis-a-vis an individual or a municipality, or relating to
the application of law.>> The more specific delineation of this independence will
not be elaborated. However, as this ‘principle of independence’ applies to a large
part of the administrative authorities’ undertakings, it means that administrative
decisions and their application of law, as a general rule, must be made indepen-
dently and without political influence.** It should be noted that neither Parliament
nor Government is without options to control national administrative authorities.
Both Parliament and Government are, within limits set by the Instrument of
Government, authorized to redistribute tasks amongst authorities, abolish or estab-
lish new ones. Parliament also holds the budgetary powers (and decides on budget

19

Wenander, supra n. 18, at 2 ff.

Craig, Paul, Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework, in (3) Pub. L.

467-487 (1997).

“! Konrad Zweigert, & Hein Kotz, Introduction to Comparative Law 285 (Calendron press 1998); Jaakko
Husa & Jussi Tapani, Germanic and Nordic Fraud — A Comparative Look Under the Sutface of Commonalities,
5(2) Global Jurist Advances 15 (2005); Letto-Vanamo & Tamm, supra n. 15, at 9.

* Jaakko Husa, Kimmo Nuotio & Heikki Pihlajamiki, Nordic Law: Between Tradition and Dynamism 157

(J. Husa, K. Nuotio & ]J. Tapani eds, Intersentia 2008); Eivind Smith, Likheter og skillelinjer i nordisk

forvaltningsrett Forhandlingarna vid det 39: e nordiska juristmotet i Stockholm 621-630 (2011);

Wenander 2017, supra n. 12, at 2.

Chapter 12 Art. 2 Swedish Instrument of Government.

It can also be noted that public officials are individually accountable for their decisions, Ch. 20 of the

Swedish Penal Code.
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bills proposed by the Government).”> Already mentioned, both Parliament and
Government may enact laws or ordinances, and may thus control the handling and
outcome of future cases. However, Parliament cannot enact laws that concern only
individual subjects, natural or legal — and is therefore prohibited to use its statutory
powers to directly affect the outcome in individual cases.”® And as a consequence
of the limited scope of ‘the principle of independence’, Government may exercise
direct control over the administration by making decisions and issuing adminis-
trative directives in areas not relating to the exercise of authority in individual cases
or application of law (and therefore not covered by the constitutionally protected
independence). A further condition for such decisions or directives is nonetheless
that they can only be adopted through collective decisions (i.e., not by a single
Minister).”” In sum, these alternatives are not of caliber to counterbalance the
conclusion that Swedish administrative authorities enjoy strong independence — as
Parliament, Ministers of Government, the Government as an entity or other
official capacities are prohibited to encroach upon their province in individual
cases.

This administrative independence within the national legal order positions
Swedish administrative authorities in a capacity similar (but not equal) to the one
enjoyed by courts when making individual decisions relating to the use of public
power against individuals or municipalities, or the application of law.® Perhaps
surprising to the foreign reader, a strict distinction between the constitutional
protection of courts and administrative authorities has been considered hard to
draw (and described as a formality even).”” Usually serving as the illustrating
example, the Swedish Instrument of Government did not up until the year 2010
make a clear distinction between the role of courts versus that of administrative
authorities.”” Also, as civil servants typically are the first line of implementers and
thus responsible of ensuring and effecting that independence is observed, they have
historically had a particularly strong employment protection similar to that of
judges, as this was assumed to promote independence and therefore considered
of general interest.”’ The specifics of the constitutional and organizational order
substantiating such an observation are manifold, and in part also under develop-
ment. For example, Swedish civil servants today no longer enjoy the same strong

*  Chapter 9 Art. 1-2 Swedish Instrument of Government.

Chapter 12 Art. 3 Swedish Instrument of Government; Joakim Nergelius Constitutional law in Bogdan
2010, p. 54.

Chapter 7 Art. 3 Swedish Instrument of Government.

Wenander, supra n. 12, at 3.

Hans Ragnemalm, Administrative Justice in Sweden 22 (Juristforlaget 1991).

> Prop. 2009/10:80, at 1119.

Lotti Ryberg Welander, Nar dmbetsmannen blev arbetstagare in Forvaltningsrittslig tidskrift, No. 5 999—
1019, at 1002 (2018).
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employment protection, diluting the comparison of their position to that of
judges.” Since the 2010 revision and reform of the Instrument of Government,
the constitutional acts regulating the role and function of courts and of adminis-
trative authorities have also been separated into different chapters. Even though
not of substantive nature, this revision has been received as a sign of stronger
emphasis on the separation of powers in Swedish constitutional law.>
Nonetheless, these developments have not been aimed at, or had the effect of,
weakening the constitutional position of the administrative authorities or their
independence from Government. They are therefore still ensured strong indepen-
dence within the limits outlined by their legally attributed powers (that is, under
the rule of law) when making decisions or applying the law in a particular case.”
Also, importantly, they are obliged to uphold their independence. In this respect
they hold a position and duties similar to the national courts.

As of particular interest here, the various Swedish models for governing the
administration in principle also apply to the application of supranational legal
rules.”® Bearing in mind that Swedish administrative authorities have a semi
court like function, and that the lack of a constitutional court necessitates that
any conflicts of norms need to be resolved elsewhere, the grounds for judicial
review is of interest. Again, the same standards for judicial review (lagprovning or
normprovning) that apply to courts in case of conflict between norms, also apply to
administrative authorities, hereafter called administrative review of norms. This
right was established through case law and introduced as a constitutional act in
1979 (in the Swedish Instrument of Government).>® Up until the year 2010,
however, constitutional or other legal acts issued by the Parliament or
Government were only to be disapplied when ‘manifestly’ contradictory to a
higher-ranking norm, or if statutory procedure had been violated in any significant
respect. Familiarly, this design was justified as a kind of safety measure aimed at
protecting the will of the people as it had been channeled through statutory law.””
Yet, the 1995 Swedish membership to the EU and coinciding incorporation of the
European Convention on Human Rights, ECHR, into Swedish law complicated

Ibid.; Lena Marcusson, Statstjinstemannen — en Art. i utdoende?, i Rittsvetenskapliga studier tillignade
Carl Hemstrom av professorskolleger 1 Uppsala 195-208, at 196 ft' (Tustus 1996).

Joakim Nergelius, Constitutional Law in Sweden 15 (Wolters Kluwer 2011). Jane Reichel, Domstolar och/
eller férvaltning in Svensk Juristtidning, No. 4 440-450 (2011); Wenander, supra n. 12, at 3.

As Nergelius puts it, this means that ministers may not instruct the authorities on how to handle
specific issues and, but also that ministers may not be held responsible for mistakes made by those
authorities. Joakim Nergelius, Constitutional Law in Swedish Legal System 54 (M. Bogdan ed, Norstedts
juridik 2010).

Carl Lebeck, De konstitutionella grinserna for tillimpning av verstatlig ritt: En komparativ studie, Stockholm
University, Faculty of Law 875 (2020).

* Government bill, prop. 1978/79:195.

7 Ibid., at 40 fF.
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the constitutional role of the principle of ‘manifest contradictions’. As a conse-
quence of primacy of EU law, and the somewhat unclear constitutional status of
the ECHR in combination with its case law development (also accentuated by the
EU Charter of Fundamental Rights becoming legally binding), the standards for
judicial or administrative review of norms did came to differ if it was national as
opposed to European law under scrutiny. The exact delineation was also some-
times difficult to determine.”® This was perceived as problematic and as an incon-
sistency, and was one reason to why the requirement that contradictions had to be
manifest was removed in 2011. All courts as well as administrative authorities now
has a right to disapply legal acts in all cases when found to be in conflict with a
constitutional act or any other superior act.”” What remains is a mere reminder that
such review must be undertaken with special attention paid to the fact that the
Parliament is the people’s main representative and that constitutional acts takes
precedence over ordinary acts.*” For both courts and administrative authorities,
this right to review is restricted to the case at hand only (in casu), and is therefore a
form of concrete review. While the examination can take place ex officio, thus based
on an independent assessment made by a court or an administrative authority, the
travaux préparatoires indicates that an obligation to do so mainly arises when
explicitly invoked by a party or if there is special reason to pay attention to the
issue.*! Again, considering the primacy of EU law, no such limitations could
probably be sustained from the European perspective when the compliance of
national law with EU law is under review.*?

For both administrative authorities and courts, this extensive right to
undertake administrative and judicial review of norms reinforces their inde-
pendence and protection against interferences from other than the legislator.
Rephrased, their duty is rather to instruct themselves on their obligations and
authority from the law rather than from the ministries (or others). From the
national perspective, this centers the Swedish administrative order around the
hierarchy of norms rather than the political, and marks that administrative

% Government bill, prop. 2009/10:80, at 147. Ian Cameron, Nommkonflikter och EKMR, Svensk

Juristtidning 851 ft. (2007).

The same applies if statutory procedure has been violated in any significant respect, Ch. 12 Art. 10

Swedish Instrument of Government.

According to the fravaux préparatoires this addition is meant to underline and clarify that such review

shall take place with regard to the foundational tenets of popular sovereignty and of legality, including

the hierarchy of norms, Government bill, prop. 2009/10:80, at 148.

*' Government bills, prop. 1978/79:195 at 40 ff. and prop. 1975/76:209 at 93 ff. See also Joakim
Nergelius, Konstitutionellt rittighetsskydd. Svensk ritt i ett komparativt perspektiv 671 ff. (Fritzes 1996);
Wenander 2015, at 451.

2 C-312/93 Peterbroeck EU:C:1995:437, paras 20-21; C-198/01 Consorzio Industrie Fiammiferi (CIF) v.
Autorita Garante della Concorrenza e del Mercato EU:C:2003:430, paras 48-58.
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decisions are not considered to be political in nature.* It also essentially means
that the organizational hierarchies (with Parliament at the top) are circum-
vented in the formal sense. Even though authorities often need to balance
imprecise or conflicting policies, or adapt to the complexity of modern
problems and changing scientific data, Swedish administrative authorities are
principally to function as ‘transmission belts’ for implementing specific legis-
lative directions in particular cases.** Since the direct political influence is
limited, this setup makes Swedish administrative authorities constitutionally
well prepared for receiving decrees from multiple enacting bodies without
disrupting the chain of command from a bottom-up point of view, and
therefore also formally well prepared for a pluralistic and changing legal space.

2.2 EU rLAw REQUIREMENTS ON ADMINISTRATIVE AUTHORITIES

The three main principles of EU law affecting its permeation into and in relation
to the national legal order are the principles of primacy, direct eftect and consistent
interpretation. They also found the obligations of national administrative autho-
rities when a provision of national law is found to be incompatible with EU law.*’
Firstly, primacy can be defined as the capacity of a norm of EU law to take
precedence over inconsistent rules of national law in case of conflict, and therefore
establishes an obligation to disapply provisions of national law that are incompa-
tible with provisions of EU law.*® Secondly, from the principle of direct effect,
based on Van Gend & Loos and developed through Costanzo and later case law,
follows that directly effective provisions should be applied by national adminis-
trative authorities — even if it means refraining from applying national law.*’
Thirdly, from the principle of consistent interpretation, introduced in Von Colson
and inferred from the principle of sincere cooperation (now Article 4.3 of the
Treaty on European Union, TEU), follows an obligation for administrative autho-
rities to interpret national law to the furthest extent possible in a way that ensures

43
44

Wenander, supra n. 12, at 11.

Athanasios Psygkas, From the Democratic Deficit to a Democratic Surplus: Constructing Administrative

Democracy in Europe 4 ff. (Oxford University Press 2017).

Maartje Verhoeven, The Costanzo Obligation The Obligations of National Administrative Authorities in the

Case of Incompatibility Between National Law and European Law, C.J. Wiarda Institute for Legal Research

13 (Utrecht University 2011).

4 C-26/62 Van Gend & Loos EU:C:1963:1; C-6/64 Costa ENEL EU:C:1964:66. Sasha Prechal, Direct
Effect, Indirect Effect, Supremacy and the Evolving Constitution of the European Union in The Fundamentals of
EU Law Revisited: Assessing the Impact of the Constitutional Debate 35-69, at 38 (C. Barnard ed., Oxford
University Press 2007). See also Verhoeven, supra n. 45, at 16.

7 C-26/62 Van Gend & Loos EU:C:1963:1; C-103/88, Costanzo EU:C:1989:256, paras 30 and 31; C-

198/01; Consorzio Industrie Fiammiferi (CIF) v. Autorita Garante della Concorrenza e del Mercato EU:

C:2003:430, paras 48-58; C-378/17 Minister for Justice and Equality and Commissioner of An Garda

Siochana EU:C:2018:979, para. 38.
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the implementation of obligations deriving from EU law (regardless if the directive
is pre- or antedating applicable national provisions).*® Member States must not
only interpret their national law in a manner consistent with a relevant directive,
but also make sure that they do not rely on an interpretation which would be in
contlict with those fundamental rights or other general principles of EU law (such

as the principle of proportionality).*” In addition, they must also take recommen-

dations into consideration — in particular where they cast light on the interpretation
of national measures adopted in order to implement them, or where they are
designed to supplement binding provisions.”” Effectively, this means that admin-
istrative authorities, in order to observe their duties to ensure implementation of
EU law, need to inform themselves on case law developments from the CJEU (and
in some cases also on developments of EU soft law).

These above-mentioned principles do not establish an obligation on Member
States to ensure independent administrative authorities similar to the Swedish
adoption when implementing EU law.”" Of central structural and constitutional
function in determining the relationship between the EU and its Member States
are, namely, the principles of sincere co-operation and that of national institutional
and procedural autonomy. As put by Verhoeven, the two principles are:

complementary in that the first forms the basis for all sorts of obligations for the Member
States to co-operate with the EU and safeguard the effectiveness of European law within

their domestic legal orders, whilst the latter provides them with a certain amount of
52

freedom in the choice of means and methods to do so.

Laid down in Article 4.3 TEU, the duty of sincere cooperation establishes that
Member States shall, in full mutual respect, assist each other in carrying out tasks
which flow from the Treaties. As expressly stated in Article 4.3 TEU, the principle

1 C-14/83 Von Colson EU:C:1984:153; C-106/89 Marleasing EU:C:1990:395; Joined Cases C-397/01
to 403/01 Pfeiffer EU:C:2004:584, paras 110—-119. It should be noted that, following C-453/00 Kiihne
& Heitz EU:C:2004:17, para. 28, C-2/06 Willy Kempter EU:C:2008:78, para. 37, and e.g., joined cases
C-924/19 PPU to C-925/19 FMS and others EU:C:2020:367, para. 186, it is established case law that
administrative bodies as a main rule are not required to review or reopen administrative decisions
which has become final but later proven to be contrary to EU law, but that such obligations may arise
under certain conditions laid out in said case law. In the case such obligations are already established
within national law, national administrative authorities are obliged to extend this option also for EU
law.

' C-275/06 Promusicac EU:C:2008:54, para. 68. In C-603/10 Pelati C:2012:639, para. 18, the court also
stated that national legislation adopting provisions or concepts taken from EU law, even if regulating
purely internal situations, should be interpreted uniformly.

0 C-322/88 Grimaldi EU:C:1989:646, para. 18.

One notable exception is within the area of data protection where the Charter, Art. 8 holds that an

independent authority control compliance with the provision. The Swedish Government has in this

context held that the regular independence of national administrative authorities is enough to reach

the Charter requirement of independence, see Swedish Government Official Reports, SOU 2016:65,

Anpassningar med anledning av EU:s dataskyddsreform, at 146-147.

Verhoeven, supra n. 45, at 13.
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also holds that Member States shall take any appropriate measure, general or
particular, to ensure fulfilment of the obligations arising out of the Treaties or
resulting from the acts of the institutions of the Union, and that they shall facilitate
the achievement of the Union’s tasks and refrain from any measure which could
jeopardise the attainment of the Union’s objectives. The principle, in effect,
establishes the Member States as ‘trustees of the Union interest’.”” Inferred from
it are furthermore the principles of equivalence, requiring the same remedies and
procedural rules to be available to claims based on EU law as are extended to
analogous domestic claims, and that of effectiveness, obliging Member States to
ensure that national remedies and procedural rules do not render claims based on
EU law virtually impossible or excessively difficult to enforce.”*

Further, the principle of national institutional autonomy was introduced
through International Fruit Company,” and is, since the Treaty of Lisbon, expressly
stated in article 4.2 TEU. From the article follows that “The Union shall respect
the equality of Member States before the Treaties as well as their national iden-
tities, inherent in their fundamental structures, political and constitutional, inclu-
sive of regional and local self-government’. As the EU is generally not concerned
with institutional structure of the Member States, it is typically up to the Member
States themselves to decide which administrative authority will exercise any
attributed powers.”® The interrelated principle of national procedural autonomy,
following Fleischkontor and later case law, holds that where national authorities are
responsible for implementing a Community regulation, it must be recognized that
in principle this implementation takes place with due respect for the forms and
procedures of national law.>” In Comet and Rewe the court furthered that, in the
absence of EU rules governing the matter, it is for each Member State to lay down
the detailed rules of administrative and judicial procedures governing actions for
safeguarding rights which individuals derive from EU law, as long as not in

Marise Cremona, Member States as Trustees of the Union Interest: Participating in International Agreements on

Behalf of the European Union, in Constitutional Order of States: Essays in EU Law in Honour of Alan

Dashwood 435 ft. (Arnhull et al. eds, Hart 2011).

> Joined cases C-33/76 Rewe EU:C:1976:188 to C-45/76 Comet EU:C:1976:191; C-261/95 Palmisani
EU:C:1997:351, para. 27; C-453/99 Courage and Crehan EU:C:2001:465, para. 29. The principle of
effectiveness is underlying various EU primary and secondary law. Art. 19.1 TEU, e.g.,, states that
Member States shall provide remedies sufficient to ensure effective legal protection in the fields
covered by EU law, which is to be read in connection with the right of access to a court in Art. 47
of the EU Charter (the latter is also, in turn, to be interpreted in consideration of Art. 6.1 ECHR).

> Joined cases C-51/71 to C-54/71 International Fruit Company EU:C:1971:128, para. 4; cf. also e.g.,

Case C-428/07 Horvath v. Secretary of State for Environment, Food and Rural Affairs EU:C:2009:458,

paras 49-52.

Verhoeven, supra n. 45, at 46.

57 C-39/70 Norddeutsches Vieh- und Fleischkontor ECLI:EU:C:1971:16; C-9/90 Francovich EU:

C:1991:428.
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defiance of the principles of equivalence and effectiveness.”® In order to effectively
implement EU law, national administrative authorities need therefore not only to
determine what the substantive law is, but also determine the limitations on their
procedural and national institutional autonomy (thus affecting their obligations to
handle cases the way they ‘usually’ do from a national perspective).””

Reframing these abovementioned obligations as harbouring ties of loy-
alty — they mean that loyalty of the administration is also claimed by the EU.
Interestingly, within the EU law scholarly community, concerns have been raised
about these obligations wrongly equating the position of national administrations
with that of national courts.”’ In part, this has been considered inappropriate as
administrative authorities are not competent to ask for a binding opinion via
preliminary procedure (Article 267 of the Treaty on the Functioning of the
European Union, TFEU) or to examine the validity of secondary EU law in
cases of urgency which may require interim relief (to avoid serious and irreparable
damage being caused to the party).®' The core critique is, however, that it puts the
national administrator into an invidious position. From a strictly formal perspective
any EU obligations ascribed to national administrative authorities are established
through law enjoying primacy to national law, and therefore from the same strictly
formal perspective does not put national administrators (in any Member State) in
an invidious position. Hofmann, Rowe and Tirk argues that it can truly be
questioned whether one can any longer maintain that the obligation of loyalty of
a national administrator is due only to the national legal order and not, to start
with, generally to both, and then, when there is conflict to be resolved by
reference to the supremacy of European law, perforce to the European as a matter
of binding priority’.°* Adding to the argument, they do not consider the alter-
native to be a passable option:

Nevertheless one needs to ask, on the other hand, what the alternative should be. Practically speaking,
one could imagine that the national administrator should and could adhere to national law, despite its
inconsistency with European law, simply waiting until the decision is challenged in the national court
and is ultimately corrected, either by the national court without more ado, or by the national court after

% Joined cases C-33/76 Rewe EU:C:1976:188 to C-45/76 Comet EU:C:1976:191. See also C-3/16 Lucio
Cesare Aquino v. Belgische Staat EU:C:2017:209, paras 48-53, preliminary ruling.

> See e.g., Elise Muir & Mariolina Eliantonio, The Principle of Effectiveness: Under Strain?, in (2) Rev.
Euro. Administrative L. 255-265 (2019), on the tendency of reduced national procedural autonomy as
a consequence of developments in case law relating to the principle of effectiveness, and by the
increasing amount of secondary legislation setting European standards for national procedural rules in
many policy fields.

" Sasha Prechal, Directives in EC Law 71-72 (2d ed., Oxford University Press 2005).

“' C-101/78 Granaria EU:C:1979:38; Joined cases C-453/03, C-11/04, C-12/04 to C-194/04 ABNA

and others EU:C:2005:741, paras 109-111. See also ibid., at 67-68.

Herwig Hofmann, Gerard Rowe & Alexander Turk, Administrative Law and Policy of the European

Union 137 (Oxford University Press 2011).
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receiving the clarification of the Court through a preliminary ruling. That route, though, is long and,
it could be argued, one which imposes an intolerable burden on the affected party. In addition, it needs
to be asserted quite bluntly that, as regards the implementation of European law and of the obligations
of national administrations under it, the European legal order is—certainly has become—for each
national administration as much its ‘own’ legal order as in fact the ‘pre-European’ national legal order
once was and, of course, still is.?

When also taking the national administrative organizational order into account, the
administrators may very well be put into invidious positions even if their (estab-
lished by law) obligations from the European level are clear. Perhaps obvious by
now, this is where the special standing of Swedish administrative authorities, as a
result of the national ‘principle of independence’, equips them with a national
(constitutional) institutional protection, providing a ‘safe haven’ to exercise their
obligations — both national or European. From a constitutional perspective, an
administration empowered to act directly under the rule of law is well-arranged for
a chain of command protected or even isolated from direct political influence or
interference. Presumably, such an administration is therefore also well-arranged
and well adapted to the task of efficiently implementing EU law (although,
importantly, only when being assigned this task by the national government).
Adding to the previous conveyor belt metaphor, the EU, through its legislative
bodies, is authorized to add tasks along to the moving belt so that they, on the
arrival at a Swedish administrative authority, can be dealt with as quickly as
possible without interference.

Lebeck argues that the implementation of supranational law in Swedish
national law has meant that the independence of the administration has increased
since they cannot be governed, neither by the legislator or the Government, when
concerning the application of supranational law — whilst other Member States
maintain their political control over the administration through their ministries.®*
At the same time as this conclusion marks the principal points of intersection
between independent decision making and the obligation of national administra-
tive authorities to efficiently implement EU law, it also reveals the politically and
democratically sensitive nature of this order. One should bear in mind the good
grounds on which the implementation of EU law might render national political
interest and incentive to, for example, safeguard national interests to the furthest
extent possible within the margin of appreciation, or through the principles of
institutional and procedural autonomy. The independence of the Swedish admin-
istrative authorities therefore does not guarantee that friction will not exist in their
application of EU law. However, as we will see, there are signs that this friction

03 Ibid.
® Lebeck, supra n. 35, at 875.



722 EUROPEAN PUBLIC LAW

may have different characteristics in an administrative order characterized by
independent authorities.

3 LEGAL/HIERARCHICAL TENSIONS IN THE DISTRIBUTED
ADMINISTRATION

In this section we turn to the wider implications of the distributed and indepen-
dent administrative model and the tensions that may arise between hierarchy and
primacy. As explored in the previous chapter the obligations established by EU
law, and extrapolated to public administrative authorities through Costanzo would
seem to mesh rather well with the Swedish administrative model given both the
independence of administrative authorities in the application of law, and their
constitutional mandate of administrative review of norms. In this section we will
explore how the dichotomy between formal and legal hierarchies can be tested as
administrative authorities are placed in invidious positions and forced to engage in
what may — from a government perspective — be perceived as ‘administrative
activism’ to safeguard obligations arising under EU law. Exploring this tension
will inform an analysis of the potential effects of an independent administration on
the relationship between Member States and the union legal order.

It is likely that a much of the tension between EU law requirements and
national political priorities are resolved without discussions becoming public. One
of the rare instances where such tensions became apparent, was the fallout of the
CJEU invalidation of the data retention directive through the Digital Rights Ireland
case.®” The data retention directive obligated Member States to implement rules
that would require telecommunications providers to retain metadata surrounding
their users’ use of electronic communications, which would aid law enforcement
efforts within the union. The directive was partly the result of a Swedish
initiative,°® and the invalidation by the CJEU brought on a complicated set of
responses from different branches of Swedish Government in the face of the
potential conflict between the Swedish data retention rules transposing the direc-
tive and the EU law causing the directive to be invalidated. The data retention saga
puts into context the difficult position of national administrative authorities in the

% Directive 2006/24/EC of the European Parliament and of the Council of 15 Mar. 2006 on the
retention of data generated or processed in connection with the provision of publicly available
electronic communications services or of public communications networks and amending Directive
2002/58/EC. The directive was invalidated through the CJEU judgment in joined cases C-293/12 to
C-594/12 Digital Rights Ireland, ECLI:EU:C:2014:238.

A proposal for a framework decision on retention of telecommunications data was put forward by
Sweden along with Great Britain, France and Ireland, this was later redeveloped by the commission to
a proposed directive on data retention, see Proposal for a Directive of the European Parliament and of the
Council on the Retention of Data Processed in Connection with the Provision of Public Electronic Communication
Services and Amending Directive 2002/58/EC, COM/2005/0438 final — COD 2005/0182.
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distributed administration of the European union. It also shows both the strengths
and the challenges of the Swedish administrative model. To understand these
implications some background to its implementation may be necessary.

Though partly a Swedish initiative, the implementation of this directive in
Sweden became an arduous and prolonged political affair. As the implementation
deadline neared in September 2007 it became apparent that the Government did
not have the necessary support in Parliament to pass legislation transposing the
directive. The implementation was further delayed following the activation of a
parliamentary mechanism for minorities to table proposed bills for one year if they
involve limitations of individual rights.®” Eventually, the CJEU found a breach of
Sweden’s treaty obligations in February 2010 as implementation kept lagging.®®
When the directive was finally transposed in 2012, through rules in the electronic
communications act, five years had passed since the expiration of the implementa-
tion deadline.

Somewhat ironically, this entry into force of the Swedish retention rules
roughly coincided with the directive being challenged before the CJEU through
the Digital Rights Ireland case, originating in requests for preliminary rulings from
Austrian and Irish courts.®” Without going into detail regarding the case as such,
the judgment of the CJEU delivered on 8 April 2014 clearly established that the
data retention directive was invalid as violating articles 7 and 8 of the Charter, as
well as provisions in the data protection directive, and that it had been so since
entering into force, ex tunc.”’ A lot has been written about the legal uncertainty
resulting from the invalidation of this directive,”" but from the Swedish adminis-
trative horizon some main lines of concern immediately became clear.

Firstly, there was no doubt that the judgment implied that the data retention
requirement of the Directive violated EU law. However, the recently transposed
Swedish rules in the electronic communications act was not, and could not be,
directly invalidated by the CJEU. Indeed, the Swedish minister of justice main-

tained in statements to the media that ‘Swedish rules are in force’.”

¢ See Swedish Parliament, Riksdagsskrivelse 2010/11:189.

% C-185/09 Commission v. Sweden, ECLI:EU:C:2010:59, this eventually led to pecuniary penalties of
EUR 3 million through the CJEU judgment in C-270/11, Commission v. Sweden, ECLLI:EU:
C:2013:339, a sum that was later repaid as the directive was found invalid.

© C-293/12 Digital Rights Ireland Ltd & Case C-594/12 Kirntner Landesregeicrung.

70" Joined cases C-293/12 to C-594/12 Digital Rights Ireland, ECLI:EU:C:2014:238, paras 69-71.

" See for instance Xavier Tracol, Legislative Genesis and Judicial Death of a Directive: The European Court of
Justice Invalidated the Data Retention Directive (2006/24/EC) Thereby Creating a Sustained Period of Legal
Uncertainty About the Validity of National Laws Which Enacted it, 30(6) Computer L. & Security Rev.
736=746 (2014), https://doi.org/10.1016/j.clsr.2014.09.008; Judith Rauhofer & Daithi Mac Sithigh,
The Data Retention Directive Never Existed, 11(1) ScriptEd 119—127 (Apr. 2014); David Fennelly, Data
Retention: The Life, Death and Afterlife of a Directive, ERA Forum 19, 673—692 (2019), https://doi.org/
10.1007/512027-018-0516-5.

2 TT Nyhetsbyrin, Vill inte éverprova PTS, 11 Apr. 2014.
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Secondly, several telecommunications providers responsible for the retention of
communications still signalled that they would stop storing communications meta-
data as they viewed the Swedish retention rules as violating EU law,””
enforcement agencies pushed for responsible authorities to ensure retention would
continue.”* This meant that the Swedish Post and Telecom Authority (PTS), the
administrative authority tasked with overseeing the retention rules in the electronic

while law

communications act, found itself in a position where it had to make a (politically)
difficult decision.

As previously highlighted, while the PTS is hierarchically subordinate to the
national Government, it had both a clear obligation under Costanzo to ensure the
primacy and eftectiveness of EU law and a constitutionally mandated responsibility
to disapply legal rules found to conflict with hierarchically superior legal rules, such
as EU law obligations, in individual cases. Nationally, it was also constitutionally
shielded from political interference in its decision-making in individual cases, and
in the application of law. Accordingly, public servants at PTS initiated a legal
analysis of the Digital Rights Ireland judgment and concluded that the Swedish rules,
through the unsurprising similarities with the directive they were intended to
transpose, violated EU law, and could not be enforced in individual cases.”
While this did not formally cause the Swedish rules to become invalid or void,
only disapplied, it essentially still constituted a form of administrative review of the
retention rules which left them without practical effect. This decision was well
within the constitutional scope of the powers and functions vested in the PTS as an
administrative authority, but it is worth mentioning that this was, and still is, a rare
occurrence in Swedish administrative history.”®

It soon became apparent that this decision clashed with Government policy.
The administrative independence of Swedish administrative authorities implied
that Government ministers had to take care in avoiding critique of the decision
by PTS as such. However, a few weeks after the judgment the ministry of justice
tasked a special investigator with analysing the consequences of the judgment for
the Swedish retention rules.”” The special investigator, who had previously served
as national police commissioner and later as judge of the Swedish supreme
administrative court, delivered his report in June 2014. He concluded that the
Swedish rules was in conformity with EU law through slight differences between
the directive and the transposed rules of the electronic communications act, such as

73 See Swedish Department of Justice, Uppdrag med anledning av EU-domstolens dom om datalagringsdirektivet,

Ju2014/3010/P, 2014-04-29.
" TT Nyhetsbyrin, Polisen uppmanar PTS att agera, 16 Apr. 2014.
> PTS, Konsekvenser av att EU-domstolen ogiltigforklarat datalagringsdirektivet, 2014-04-10, at 11.
The rarity of such administrative review has formed the basis for a critique of the concept as such, see
Joakim Nergelius, Svensk statsritt 256257 (Studentlitteratur, Stockholm 2018).
Swedish Department of Justice, DS 2014:23, Datalagring, EU-ritten och svensk ritt, s. 1.
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a shorter retention limit for certain types of data.”® Following this report, the PTS
reversed its decision and resumed controlling the adherence to the retention rules
in the national act, ordering one Swedish telecommunications provider, Tele2, to
resume retention or face administrative sanctions.”” This order was challenged by
Tele2 in Swedish administrative courts, leading to a request in April of 2015 from
the administrative court of appeal in Stockholm for a preliminary ruling by the
CJEU. The Swedish request was combined with a similar request in the British
Watson case, leading up to the Tele2/Watson judgment of 21 December 2016,
where the CJEU made it clear that the Swedish rules did not, in fact, survive
scrutiny under EU law.®

Based on the preliminary judgment, the administrative court of appeals found
that the Swedish data retention rules could not be enforced by the PTS as they
violated EU law and the PTS once again stopped enforcing them. The
Government on the other hand initiated another inquiry into the implications of
the new judgment for the Swedish rules,®" eventually leading to certain changes to
the retention rules that entered into force in October 2019.%* Thus, the Tele2
judgment did not end the data retention saga in Sweden, but for the purposes of
this article we have seen enough to make certain points about the administrative
implications.

Following the national “principle of independence” the PTS had no formal
responsibility to change its decision in response to the legal analysis of the special
investigator. It was rather obliged to refrain from influence by other public bodies
in its decision-making in individual cases. Still, the special investigator’s legal
analysis apparently swayed the PTS even though their initial and internal legal
analysis was largely confirmed by the CJEU in the subsequent Tele2/Watson case.

This shift cannot be easily explained by any formal legal value ascribed to the
report by the special investigator. While reports of that type can sometimes carry
some weight in the Swedish legal tradition as travaux préparatoires for legal rules,
they are rarely referenced by courts and they carry significantly less weight than full
scale official inquiries or legal bills. In this case however, it is worth mentioning
that the Government initiated the report in a way that attempted to shift the
discussion away from the constitutional mandates of the PTS. In tasking the special
investigator to analyse the consequences of Digital Rights Ireland, the Government
noted that in case of uncertainties regarding the interpretation of EU law, it was up
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Swedish Department of Justice, DS 2014:23, Datalagring, EU-ritten och svensk ritt.

TT Nyhetsbyrin, Tele2 daterupptar datalagring, 27 June 2014.

8 Joined cases C-203/15 to C-698/15 Tele2/Watson, ECLI:EU:C:2016:970.

81 Swedish Government, Datalagring och EU-ritten, Dir. 2017:16.

Swedish Government bill, prop. 2018/19:86, Datalagring vid brottsbekimpning — anpassningar till EU-
ratten.
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to the CJEU to settle the question, and that only courts could request a preliminary
judgment from the CJEU.® Seemingly, the Government thus sought to frame the
legal issue at stake as a difficulty of identifying the correct interpretation of EU law,
where the PTS cannot make the final decision. However, the analysis of the PTS
following Digital Rights Ireland did not indicate any confusion or question of the
correct interpretation of EU law, instead finding quite clearly that the Swedish
rules was not in conformity with EU law as it stood following the CJEU
judgment:

In summary, the PTS finds that the Swedish rules on retention of communications metadata does not,
neither in scope nor in terms of security measures, correspond to the requirements of proportionality that
the CJEU has established through its judgment. As a result, the Swedish rules on retention of
communications metadata also violates the EU charter of fundamental rights.®*

The administrative independence shielded the PTS from direct government inter-
ference in their decision. The response by the Swedish Government to the
politically undesirable outcome of Digital Rights Ireland could thus not be expressed
through political or hierarchical means, but would have to take the form of
reinterpretation and legal persuasion. By framing the issue not as a question of the
conformity of national law with EU law, but one of uncertainty about the correct
interpretation of EU law, the Government also implied a different, more restricted,
responsibility for the administrative authority under EU law. You could argue that
from a Swedish constitutional perspective, the PTS failed so safeguard its indepen-
dence in the application of law by reversing their analysis following the special
report, though the authority would likely point to a persuading legal analysis.®
The question of the EU law obligations of the PTS in this situation is however,
slightly more complex.

Focusing on the task to assess what EU law is, the administrative authorities
are to navigate somewhat diftferent national and EU strains and obligations depend-
ing on whether the EU law is clear or not. In the first case — when the EU law is
clear and there exists a conflict with national law — the Costanzo requirement holds
that national law should be set aside by administrative authorities if it is necessary to
safeguard the effective enforcement of EU law. In this situation the requirement is
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Swedish Department of Justice, DS 2014:23, Datalagring, EU-ritten och svensk ritt, at 105.

% PTS, Konsckvenser av att EU-domstolen ogiltigforklarat datalagringsdirektivet, 2014—04-10, s. 11. (authors’
translation).

In issuing its order for Tele2 to resume retention of data, PTS explicitly referred to the special
investigator’s report, stating ‘In an overall assessment, taking into account what Tele2 has stated, the
judgment by the CJEU, and the conclusions of [the special investigator|, PTS has found that there are
no reasons to not enforce the Swedish rules on data retention ... ’, (authors’ translation) see PTS,
Foreliggande om efterlevnad av skyldighet att lagra trafikuppgifter m.m. for brottsbekimpande dndamdl, 27 June
2014.
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quite far-reaching in terms of structural and legal independence. Following the
Costanzo judgment, the CJEU found in the Garda Siochana case that:

Rules of national law, even constitutional provisions, cannot be allowed to undermine the unity and
effectiveness of EU law. [...] It follows from the principle of primacy of EU law, as interpreted by the
Court [...][ that bodies called upon, within the exercise of their respective powers, to apply EU law are
obliged to adopt all the measures necessary to ensure that EU law is fully effective, disapplying if need
be any national provisions or national case-law that are contrary to EU law. This means that those
bodies, in order to ensure that EU law is fully effective, must neither request nor await the prior setting
aside of such a provision or such case-law by legislative or other constitutional means.®®

Arguably, constitutional or administrative rules requiring administrative authorities
to defer cases to hierarchically superior decision-making bodies within the admin-
istration before domestic rules can be disapplied could potentially interfere with
the last part of this ruling. The judgment implies that administrative authorities
should handle such issues expediently and without special procedures as not to
impede the eftectiveness of EU law. This, in turn, is likely to require a certain
degree of administrative independence, in terms of not submitting to hierarchical
or political special procedures in the event of a clash between EU and national law.
Rather, the logic of the Costanzo and the Garda cases suggest instead a thoroughly
distributed control of the primacy of EU law within the administrative authorities,
with the setting aside, when necessary, of national law as both a responsibility and
an inherent mandate granted through EU law itself. This is of course in many
jurisdictions a matter of controversy, but one likely based on the potential dis-
sonance with traditional domestic legal/political hierarchies. From a EU law
standpoint, it is a reasonable extension of the primacy and effectiveness of EU
law, indeed it has been argued by Schiitze that the opposite would be absurd:

The recognition of an ‘administrative direct effect’ within EU law has been critiqued as a ‘constitu-
tional enormity’. However, it is unconvincing to argue that ‘the position of administrative bodies is
fundamentally different from that of national courts’. (For while it is of course true that ‘executive
authorities are normally subordinate to the legislator’, in most national legal orders courts are as
subordinate to parliamentary legislation as is the executive branch.) For once we accept that European
law entitles all national courts—even the lowest court in the remotest part of the country—to challenge
an act of Parliament or the national constitution, would it not be absurd not to require national
admigistmtions to apply European law, yet allow for judicial challenges of the resulting administrative
acts?

8¢ C-378/17, The Minister for Justice and Equality and The Commissioner of the Garda Stochdna v. Workplace
Relations  Commission, ECLI:EU:C:2018:979, para. 50. See also C-341/08, Domnica Petersen v.
Berufungsausschuss fiir Zahndrzte fiir den Bezirk Westfalen-Lippe, ECLI:EU:C:2010:4.

¥ Robert Schiitze, Direct Effects and Indirect Effects of Union Law, in Oxford Principles of European Union Law
— Vol. 1: The European Union Legal Order 271 (R. Schiitze & T. Tridimas eds, Oxford University Press
2018).
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A second, rather different, situation arises when administrative authorities face
a situation where a potential conflict of EU law is not clear cut. Here, more
significant difficulties arise for public servants charged with interpreting EU law. As
already discussed, national administrative authorities have no recourse to the
procedure for preliminary judgments under article 267 TFEU, a limit the CJEU
seems to guard with some stringency.” Given the range of different administrative
authorities tasked with applying a complex set of interacting legal and national
rules and regulations, they accordingly face a situation where they are likely to look
for guidance where such can be found. Research has, for example, shown that
Swedish national courts have taken the shortcut of looking to national courts of
precedence to find guidance in complex EU law issues rather than to the CJEU
itself, when such guidance exist.”” It is reasonable to assume that national admin-
istrative authorities are even more likely to look for guidance closer to home in the
absence of resources and expertise within the authority and the ability to request
preliminary rulings. This creates a potential institutional sensitivity to indications
from hierarchically superior government structures with regards to politically
desirable interpretive solutions.

Pressure on administrative authorities does not necessarily need take the
traditional form of hierarchical commands, but can take the shape of legal persua-
sion or suggesting politically expedient interpretations. This raises the further
question of whether administrative obligations to apply EU law also implies an
administrative responsibility to independently interpret that law, as a loyal interpreta-
tion of EU law — rather than a nationally/politically expedient one — may be key to
its effective enforcement.

Given that the interpretive obligations of courts have been based on the
principle of loyal cooperation, there is nothing to suggest that they would not
extend to administrative authorities. For instance, the indirect effect of EU law
imply that courts need to use the full range of their interpretive discretion to
ensure that the intent of directives is achieved to the extent possible.” This is

¥ See for instance C-462/19, Asociacién Nacional de Empresas Estibadoras y Consignatarios de Buques (Anesco)

and Others, ECLI:EU:C:2020:715, where the CJEU held that the administrative nature of any
proceeding precludes a request for preliminary judgment even when the body making the request
has semi-judicial functions.

Derlén & Lindholm, supra n. 2. It should also be noted that the Commission in 2004 brought
infringement proceedings against Sweden because the Swedish Supreme Court was failing to fully
comply with its obligation to make reference for preliminary rulings, see reasoned opinion 2003/2161
of the Commission of 12 Oct. 2004 [C(2004)3899]). This led up to a new national act requiring courts
(or national administrative authorities exercising court functions according to EU law) to expressly
state its reasons when deciding not to make such a reference even though it had been called upon or
raised by a party, Lag (2006:502) med vissa bestimmelser om forhandsavgorande fran Europeiska unionens
domstol.

%0 See 14/83, von Colson, ECLI:EU:C:1984:153; Case C-106/89 Marleasing, ECLI:EU:C:1990:395.
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arguably a less onerous responsibility than the setting aside of national law that
administrative authorities are already subject to, following Costanzo. However, the
principle of loyal cooperation is likely not enough to underpin a requirement of
independent interpretation. Loyal cooperation could arguably be maintained
through the Member State administrative and judicial system as a whole, ensuring
that eventually obligations under EU law are upheld. It is instead through the
principle of uniform and eftective application and enforcement that requirements
are likely to be pushed down to administrative authorities and requirements of
independent interpretation arise. If national administrative authorities failed to
interpret and apply EU law due to deference to hierarchically superior state bodies,
it would interfere with its effectiveness.” This is further illustrated by how national
courts are presumed to enjoy institutional independence, yet the CJEU has still
made clear that they must also directly and independently apply EU law, which does
not permit a special status for higher national courts.”> The same logic is likely to
apply to national administrative authorities. As such, the combination of the
requirements of loyal cooperation and uniform and eftective implementation and
enforcement thus underpins a burden of independence within the task of applying
and enforcing EU law.

This burden of independence established by EU law — for a burden it must be
when you consider the individual public servant put in the position to overrule its
own government — thus has similarities to that of Swedish administrative autho-
rities. There are however differences as well. The Swedish administrative inde-
pendence is constitutionally mandated and protected, while the independence
expected by the EU is a requirement without any specific protections for the
authorities or public servants tasked to apply EU law.”> This places national
administrative authorities acting under EU law in more invidious positions. As
the case of the Swedish data retention rules illustrate, even the constitutionally
protected independent authorities in the Swedish system are not immune to
outside influence when faced with a politically charged decision.

4 CONCLUSIONS

Turning now to the overall conclusions that can be drawn, we can see that the
requirements of independence, whether they follow from EU law or the national

o1 See C-378/17, The Minister for Justice and Equality and The Commissioner of the Garda Siochdna v.
Workplace Relations Commission, ECLI:EU:C:2018:979, para. 50.

2 See 106/77, Simmenthal II, ECLIEU:C:1978:49, paras 14-20; see also Derlén & Lindholm, supra n. 2,

at 83.

The exception here being national data protection authorities enjoying certain protections under Art.

8 of the EU Charter of fundamental rights.
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constitutional order, is likely to shift discussions surrounding conflicts between national
political priorities and EU law obligations further towards the legal arena, and away
from the political. This may, as we saw Schiitze argue, be a logical conclusion of the
direct effect of EU law. It is however worth noting that the sovereignty of the Member
State over its own administrative authorities is of course reduced. In contrast, the
Swedish independent administrative order is based on the assumption that the applica-
tion of law within administrative authorities should be independent precisely because it
strengthens parliament — and as such the sovereignty of the people — when laws are
applied without interference from the government. Notably, this order is based on the
further assumption that if the effects of the law, as mediated by the decisions of the
independent administration, is unsatisfactory, the legislator holds the mandate to
change the law. However, this feedback mechanism is not available in the application
of EU law. The shift from the political to the legal sphere thus essentially places portions
of the activities of national administrative authorities beyond the control of the nation
state to which they belong. To the extent that national administrative authorities issue
regulations directly based on EU law mandates, this furthers the disconnect of national
authorities from hierarchical political control.”* In the Swedish context, the constitu-
tional principle of independence for administrative authorities will further limit the
ability of the Government to exercise formal control. The national political level will
therefore have to find avenues of influence where the constitutional independence
does not provide a shield, pushing government influence towards indirect means of
persuasion. Or, possibly, in more extreme cases, towards more dramatic means such as
budget cuts or change of leadership or tasks. The latter option brings to mind similar
developments in the attempts by Poland and Hungary to influence the court system
towards further political loyalty.”” It is not unreasonable to at least consider a similar
development as administrative authorities are pushed towards a greater role in the
enforcement of EU law, and by extension into issues where administrative decisions
can be perceived by the national political level as ‘administrative activism’.

Such tensions are likely to necessitate further clarification of the EU law obliga-
tions of national administrative authorities in terms of independence. With the avenue
to preliminary rulings from the CJEU closed, the problem remains that administrative

’* Worth noting is however that the activities of Swedish administrative authorities in the distributed

administration of the union, such as representing Sweden in negotiations and norm-making taking
place within EU-bodies and between Member States, fall within the general purview of the executive
government. It also falls outside of the scope of independence, as such, the degree of control over
administrative authorities in this context is significantly higher. See Jane Reichel & Anna-Sara Lind,
Den  Svenska forvaltningsmodellen som en del av en integrerad europeisk forvaltning — en fallstudie av
dataskyddsforvaltning, Forvaltningsrittslig tidskrift 503-525 (2014).

% See for instance C-619/18 Commission v. Poland, ECLI:EU:C:2019:531; C-192/18, Commission v.
Poland, ECLI:EU:C:2019:924; Joined cases C-585/18, C-624/18 to C-625/18, A. K. and others v.
Sad Najwyzszy, ECLI:EU:C:2019:982.
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authorities will have to look for guidance somewhere — opening them up to informal
pressure which may in turn interfere with the loyal and eftective application of EU law
the CJEU tried to ensure. In this context it is also worth keeping in mind that
preliminary rulings not only provide courts with a route to expert advice on the
interpretation of EU law. It also outsources the responsibility to interpret the law,
essentially shifting the blame for any politically undesirable outcome from the national
court referring a question to the CJEU. This outsourcing of responsibility is of course
also unavailable for administrative authorities, placing them even more firmly in this
awkward position in relation to their own government.

One interesting solution to this issue can be located in the CJEU case law on
data protection. In Schrems I, the Court seemed to require a special type of remedy to
handle questions of validity raised before the national supervisory authority. To
prevent national authorities from becoming stuck in this situation, as questions of
invalidity can only be decided by the CJEU,”® whom they cannot ask for gui-
dance — and allow individuals a legal recourse — the CJEU in Schrems thus found that:

It is incumbent upon the national legislature to provide for legal remedies enabling the national
supervisory authority concerned to put forward the objections which it considers well founded before the
national courts in order for them, if they share its doubts as to the validity of the Commission decision,
to make a reference for a preliminary ruling for the purpose of examination of the decision’s validity.””

Given the special status of the national supervisory authority in the field of data
protection, and the special context of validity, it can be difficult to assess if this
requirement could extend into other areas. It is worth noting however that similar
remedies applied in the wider context of potential conflicts with EU law could
give administrative authorities a pathway to avoid becoming stuck between gov-
ernment policy and legal requirements. It would provide a possibility to both
receive expert opinion and avoid direct responsibility for politically charged out-
comes, while giving national courts a role as gatekeepers, limiting the number of
requests for preliminary rulings to the CJEU.

Even if the scope of application of this remedy will turn out to be limited, it is
interesting that the CJEU has — at least implicitly — acknowledged the problematic
position of administrative authorities. It is perhaps time the Court begins providing
national administrative authorities with not only obligations, but also some tools.
In the end, as the Swedish example outlined here shows, even constitutional
armours of independence has gaps, and the further development of responsibilities
flowing from EU law is likely to reveal more of them.

% See 314/85, Foto-Frost, ECLI:EU:C:1987:452, paras 14—18.
7 C-362/14, Schrems I, ECLI:EU:C:2015:650, para. 65.






